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Editor’s Preface

his working paper, written by Atty. Ehsanul Habib of the Bangladesh Environmental Lawyers

Association (BELA), is a profile analysis of the legal, institutional, and policy mechanisms of

Bangladesh in its management of fisheries and coastal resources. This is one of the major
outputs of the project entitled “Management of Fisheries, Coastal Resources and the Coastal Environment
in Indonesia: Institutional, Legal and Policy Perspectives”. The overall objective of this project is to look
into the elements that are instrumental in formulating the rights and rules (laws, customs, traditions etc.)
which provide the legal, institutional and policy framework for the implementation of locally-based
(resources) management systems in marine and coastal areas. Other names for these systems include “co-
management”, “community based management”, and “integrated coastal resources management”. Special
attention is given to fisheries and other types of aquatic resources as well as coastal environmental protection.

The existing laws defining the country’s coastal fishery and regulating the exploitation of resources in it
are flawed and prone to legal circumvention. The definition of Bangladesh fisheries water as laid down by
the Marine Fisheries Ordinance of 1983 (MFO) has a lacuna in demarcating the area from an 18.29 m
depth line to the limits of the territorial sea. This definition excludes the shallow areas between the
coastline and the baseline measured from the 18.29 m depth where much of destructive fishing practices
is also done. The Protection and Conservation of Fish Act of 1950, the parent act regulating fishing
practices inland, may have questionable application to the area. Already, practices prohibited by this law
like large-scale fishing using fixed engines and the use of the estuarine set bag nets is common in this area
where the law’s jurisdiction 1s questionable.

Conflict of jurisdiction and overlapping of functions of authority has led to a confusing situation
regarding the appropriate departments to implement fishery regulations. For example, the Department of
Fisheries (DoF) has authority to require fishing licenses under section 13 of the MFO in order to regulate
fishing practices and to prevent overfishing. But the purpose of this ordinance is defeated by sections 17
and 18 of the MFO which exempts local fishing vessels from this requirement if they obtain registration or
valid certificate under any other existing law. Incidentally, the Department of Shipping also requires regis-
tration of all vessels as proof of their seaworthiness, and this exempts most fishers from the DoF regula-
tion. Registration based on vessel fitness alone and exemption from obtaining fishing licenses may lead to
asituation where the number of vessels will exceed the tolerable limits of resource exploitation.

Equally confusing is the management of mangrove forests located within reserved forests. The Forest
Department also issues fishing licenses inside the area, even allowing shrimp fry collection in disregard of
the fact that mangroves act as nursery grounds for many aquatic organisms.
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Of prime concern is the absence of regulations covering the use of estuarine set bagnets and the
collection of fry from wild source, two practices that are highly destructive to fish stocks.

Large areas of the coastal region have been converted to shrimp farms, resulting in some social
tension between rice and shrimp cultivators, not to mention the destruction of around 3,000 hectares of
mangroves. There exists no zoning law for utilizing the coastal land for shrimp culture and, as such, there
have been cases of adjacent agricultural lands being inundated by saline water. The Shrimp Estate Manage-
ment Policy (SEMP) has a procedure for declaring kbas (public) lands as shrimp estates to be distributed to
interested fishers and traders. Administered by the Ministry of Land, SEMP is problematic because
aquaculture is as much of a land issue as it is also a fishery issue, and the primary consideration in its
implementation is the generation of economic revenue, not environmental soundness or social justice.

The institutional setup for sustainable use of coastal and fishery resources is existing, but the enforce-
ment efforts by the different sectors are uncoordinated, competing, and sometimes even adversarial. The
implementation of the Environment Conservation Act of 1995 leaves much to be desired inasmuch as
industrial effluents, municipal wastes, oil spills, bilge, and sewage from ships continue to be dumped into
the waterways. Stringent standards for the issuance of environmental clearances to industries near waters
is provided by the aforesaid law, but the departments concerned lack adequate legal, technical, and logist-
cal resources to efficiently implement it. Shipbreaking operations, for example, circumvent this require-
ment of an environmental clearance from the Department of Environment by operating under the guise
of re-rolling mills. The Ports Authorities of Chittagong and Mongla, the two major ports of the country,
cannot strictly enforce its mandate to minimize oil spills, sewage from ships, and transport of hazardous
wastes.

There is therefore an urgent need to harmonize fishery and environmental laws in Bangladesh in order
w efficiently implement its policy on sustainable exploitation and protection of its coastal resources. This
policy should include the education and participation of the people in the management of their own
resources.

At this juncture, the assistance provided by Dr. Mahfuzuddin Ahmed, the Program Leader of the
Policy Research and Impact Assessment Program of ICLARM, in reviewing and commenting on the first
draft is acknowledged. We would like also to express our gratitude to Sida for providing the funds to carry
out this project.

Appreciation and gratitude is also extended to the late Dr. Mohiuddin Farooque, Founder and Secretary-
General of BELA, for having laid the initial foundations of the working paper.

The views expressed in this working paper represent those of the author and do not necessarily reflect
ICLARM or Sida.

Dr. Magnus Torell
Project Leader
Policy Researchand Impact Assesment Program
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Author’s Preface

regionwide study entitled Management of Fisheries, Coastal Resources and the Coastal
Environment in Southeast Asia: Institutional, Legal and Policy Perspectives.

Te study is intended to provide the basis for a profile on Bangladesh to be included in a

The objective of the study is to look into the regulatory regimes to manage the fisheries and the coastal
environment in the country, especially the policies, laws and institutional mechanisms.

Geomorphologically, the coastal area of Bangladesh has unique features which are different from the
other parts of the country. The country’s coastal fishery and environment contribute largely to the revenue
and employment of the people. Because of the unplanned, uncoordinated and indiscriminate exploitation
and utilization of the country’s coastal resource, the rich biodiversity of this environment has been affected.

The coastal environment has been experiencing a continuing saga of destruction due to unregulated
conversion of the mangrove ecosystems into jumbo shrimp ponds. Although such mangrove forest was
declared as Reserved Forest and managed accordingly by the Forest Act of 1927, public resources are
managed by the state organs devoid of public participation and accountability.

Coastal resources possess certain identical features and they require clear legal arrangement which
could cover all the conflicting regulations. The coastal area is situated between the inland and marine area,
but there is no legislation that spells out the limits of the coastal region. The regulating provisions govern-
ing either the inland or marine coastal areas is complex and confusing. For example, it is prohibited in the
Protection and Conservation of Fish Act of 1950 10 operate fixed engines in inland rivers. If one visits any
of the coastal rivers (estuaries), one would see the large-scale operation of such engines known for its
destructiveness. One is likely to get confused which law regulates this type of gear in bodies of water
managed as jalmobals especially when catch from such source is categorized under inland production.

Another important feature affecting the country’s coastal area is the unplanned and unregulated expan-
sion of shrimp culture. Undeniably, this fishery is earning a sizeable foreign exchange at the expense of
environmental sustainability. The catching of shrimp fry from wild source along the coastal belt has been
causing immense damage to other marine and estuarine species. This needs a regulatory approach which
entails providing alternative sources of livelihood and employment for affected fisherfolk. Other issues
like land use, culture methods, waste disposal, and payment of compensation to those affected are not

legally defined. Rather, these are governed by ad hoc policies or circulars, the provisions of which are in
conflict with each other.
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The institution which deals with fish production and stock assessment should be the focal point in
managing the resource. This institution should be able to strike the appropriate balance among other
organs in ensuring maximum benefit to the fishers. However, the legal machinery is defective as regards
allowing fishing operation in the coastal water. This may lead to asituation of exposing the resource to
overexploitation and result in its depletion.

This study has attempted to analyze the jurisdiction of laws that would regulate various issues con-
nected with fishery in Bangladesh. It has been discovered that the current fishing practice in the coastal
waters is not in consonance with the existing legal norms. Whether or not the law was promulgated
without taking into account the traditional practices of the people or without being aware of the impact
of such practices, no effective alternative measures has yet been taken. The pollution status of water bodies
caused by discharge of industrial waste of port areas from oil spills, bilge or ballast waters will be dis-
cussed in the context of the country’s legal and regulatory regime. Policies adopted and the role of institu-
tions involved have been analyzed with the view of working out a basis for a coordinated effort in
addressing coastal issues and operationalizing policy guidelines.

Asthe resources are under the jurisdiction of various sectoral institutions and the management practice
is devoid of public participation, incoordination and competition ensued which prevents sustainable growth
and management of the coastal resource.

May I conclude by saying that whatever we do must be done in proper consultation with the people,
by acknowledging their traditional norms and values and by clearly spelling out their rights, duties and
interests as stakeholders of their own environment.

Ehsanul Habib

Coordinator

Bangladesh Environmental Lawyers Association
(BELA)

House 9, Road 8, Dbanmondi R/A

Dbhaka 1205, Bangladesh
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Abstract

Habib, E. 1999. Management of fisheries, coastal resources and the coastal environment in Bangladesh:
legal and institutional perspectives. PRIAP-ICLARM Work. Pap. Ser. 4.

! I this is a profile and analysis of the legal, institutional and policy mechanisms of Bangladesh in its
management of fisheries and coastal resources.

The existing laws defining the coastal fishery and regulating the exploitation of resources are flawed
and prone to circumvention. The legal definition of Bangladesh fisheries water excludes the coastal area
below the 18.29 m depth and jurisdiction over shallow areas to regulate fishing activities is not clear. The
abolition of the lease system of open jalmobals (fishery) has opened up coastal areas to indiscriminate
exploitation. Conflict of jurisdiction of authority has led to a confusion regarding the implementation of
regulations on licensing and registration of vessels as well as the prescribed fishing practices and gear. Of
serious concern is the lack of regulation on the practice of fry catching from the wild and shrimp culture.

Likewise, institutional policies are not clear or are conflicting as regards the appropriate government
departments or agencies to manage and regulate mangrove fishery in reserved forests, land conversion to
shrimp estates, granting of fishing licenses, ship breaking operations, monitoring and prevention of water
pollution caused by industries and municipal wastes, oil spills and sewage from ships.

There is an urgent need to harmonize fishery and environmental laws in Bangladesh in order to effi-
ciently implement sustainable resource management policies.




Chapter 1
Resources of Bangladesh

11 WATER RESOURCES

ifferent kinds of water environment. This is regulated by a more complex

regime and management practice. The tradition of living with waterisa

unique phenomenon governed by local knowledge and traditional practice reflecting the
natural bond between the people and their environment. Bangladesh inherited a colonial
legal system from the British which has been at odds with the spirit of the aforesaid
tradition in shaping public attitudes. The following is a brief description of water re-
sources in Bangladesh, the dominant source of fish and livelihood for many of its people.

Ole-third of the area of Bangladesh may be termed as wetlands covered by

1.1.1 River

Bangladesh is located in the delta of the world’s major river systems (Figure 1-1).
Rashid (1991) estimated that the total length of rivers, streams and canals together
cover more than 24 000 km. In an average year, 870 million-acre feet (maf) of water
flow into the country from India. About 953 maf water flow to the sea of which
914 maf are through the Ganges-Brahmaputra delta inside Bangladesh and 39 maf
through the rivers of the Chittagong sub region.

1.1.2  Floodplain

All these rivers and their tributaries and distributaries overflow their banks and
flood extensive areas of the lowlying lands during the monsoon season from the
month of May to October. According to the Master Plan Organization drafted in
1987, the total estimated area of floodplains was 6 300 723 ha in the past. As of end
of June 1990, another 3.36 million ha of floodplain in addition to 814, 114 ha were
protected from flooding (MPO 1990).

1.1.3  Beels

In a few parts of the country, lowlying areas inundated and submerged for a
number of months, usually from June to September and become dry in the dry
season, are termed as beels. In the Northeast region, the number of beels has been
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Figure 1-1. Map

of Bangladesh Showing the Limit of Salt Penetration in the Coastal Zone. (Source:

Modified from Holmgren 1994 in Khan et al. 1997).
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reported to be between 3 440 and 6 149. About 58% of the beel in the Northeast
region are permanent and the remainder is seasonal. The total area occupied by this
beel ecosystem is about 114 161 ha (Ali 1991).

1.1.4 Estuaries

All the major rivers meet the Bay of Bengal in the south of the country. Near the
confluence of the sea and the rivers, freshwater and saltwater mixes producing
brackishwater, and forming a distinct estuarine zone. A wide range of salinity gradi-
ents are encountered in the rivers up to a considerable distance upstream from the
shoreline of the Bay of Bengal. The estuarine area covers an area of about 551 828
ha (Ali 1991).
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Estuarine waters are shown in legal documents but are mostly applying institu-
tional or utilization approach instead of environmental considerations. Such defini-
tional approach to the treatment of these coastal resources has led to their degrada-
tion and deprivation. The ownership pattern as stated in the Bangladesh Constitution
and management practice by sectoral institutions has created a chaotic condition of
overlapping jurisdictions, haziness in the mandates of regulating institutions and fail-
ure in the application of laws. A river, instead of being described as a river, is labeled
in several laws as canals (The Irrigation Water Rate Ordinance of 1983), channels (The
Canals Act of 1864), inland navigable waterways (The Removal of Wrecks and Ob-
structions in Inland Navigable Water Ways Rules of 1973) and fishery (The Protection
and Conservation of Fish Act of 1950). They are used by different institutions for
purposes mentioned in sectoral laws and they concentrate on employing the river
environment as a source of revenue by allowing various uses for it without consider-
ing the parameters needed to keep its status as river.

Similarly, floodplain is another description of a unique

6co|09ica| ly, the diﬁe rent

components C'f water

c!upanclcni' o

interconnected with each

pr'ocfu{:f ivity.

environment considered as a breeding ground for a num-
ber of local fish species which are disappearing quickly due
to unplanned and indiscriminate structures constructed to
protect the high-yielding varieties (HYV) of rice. The role

environment are absolutely of the floodplain, however, cannot be underestimated in

terms of its contribution to soil fertility, pest control, re-
stocking of fish, washing away of pollutants etc. Butin
fact the term floodplain does not have adequate legal shield

other in maintaining the for its protection and conservation. Beels are also defined
richness in biodiversity and in a few of the laws like a river, based on their use either for

agricultural or fishing purposes. Ecologically, the different
components of the water environment are absolutely de-

1.2

pendent or interconnected with each other in maintaining
biodiversity and productivity. However, injury inflicted to any of them will have
negative implications on the system, a phenomenon not taken into consideration by
the sectoral legal regime that eventually promoted a compartmentalized system of
governance.

FisH As RESOURCE

Fish plays a significant role in the economy, culture, tradition and food habits of the
people of Bangladesh (Figure 1-2). Fish and fisheries have been an integral part of the
Bengali life. The primary sources of production are inland capture fisheries (river, flood-
plain, beels, estuaries, sunderbans) and marine fisheries. Fish production has risen gradually
from 8.47 lakh v 1n 1989-1990 1o 13.73 lakh 1 (1 lakh = 100 000) in 1996-1997. The
growth rate in fish production during the last seven years averaged at 6.5% which is lower
than increase in demand proportionate to population growth. However, the present rate
of fish production has gone up to 8%. Over the last decade the price of fish has in-
creased by 2.5%. In the National Fifth Five-Year Plan, fish production is expected to be
20 lakh t by the year 2001-2002.
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Figure 1-2. Contribution of Inland and Marine Fisheries in Fish

Production.
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1.2.1  Protein Supply

The basic meal of the Bengalis
consists of rice and fish and about
60% of animal protein comes
from fish alone. The current level
of per capita daily fish consump-
tion 1s about 25.6 g, which in the
early 1960s was 33 g. In order to
raise the level of consumption to
about 34.43 g/capita/day at the
end of the Plan period (2001-
2002), the required production of
fish will be 1965 million tons (Min-
istry of Planning 1997).

1.2.2  Contribution to GDP

Fish industry contributes about 5% to the GDP and 16.7% to the agriculture
sector. Growth in the fisheries sector is 6.6% per annum.

1.2.3  Foreign Exchange

With 8-10% contribution, it is also a third foreign exchange earner in the country.

1.24  Employment

This sector generates employment for 12% of the total working population in
various forms of livelihood activities, e.g., fisherfolk, small traders, transporters, pack-
ers, and the like. About 1.2 million and 12 million people are engaged in this sector on

a full time and part time basis, respectively.

1.2.5  Awvailable Fish Species

A total of 260 species of freshwater fish belonging to 55 families have been
reported in 1989 (Rahman 1989). About 56 species of palaemonid and penaeid
prawns occur in fresh, estuarine and marine waters (Kibria 1983). In Bangladesh, all
the 260 species of finfish are of importance from economic, social and nutritional
point of view. The species of tortoises and turtles number about 25 (Fugler 1984). In
the marine waters, the species of finfish recorded so far is 475 (GOB 1990) of which
only 65 are commercially exploited (Hussain 1971).
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1.2.6  Exotic Species

A total of 15 species of cultivable fish, besides several aquarium fish, have been
introduced in Bangladesh beginning 1952 with the objectives of augmenting produc-
tion and controlling insccts and weeds. These introductions were not preceded by any
study on their influence on, or their interaction with local fish populations. Several of
the exotic species was found to have been competing with the local species for food
to the detriment of the latier.
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Fisheries in Law

2.1 MANAGEMENT PERSPECTIVE

2.1.1 Public Fisheries

n 1950, the government of East Bengal decided to abolish the zaminderi (feudal)
system' and acquired the rent receiving rights of the zaminders (land lords)

Zamaplts This was achieved through an enactment, the State Acquisition and Tenancy Act

given 47 (SAT) of 1950 (East Bengal Act XXVIII of 1951). The promulgation of SAT Act had

jﬁ:/ 37‘5té the effect of placing fisheries as non-retainable [Section 20 (2a)] under private ownership.

Since state acquisition by the said Act, fisheries once owned by zaminders were transferred

" to the government together with the rent and its corresponding interest. It is interesting to
wgoo hats

/ note that the “fishery” which is not defined in the SAT within the domain of zaminders was
Lf";;né/y& /473. hesszy Acquired and recorded as land under water?. Accordingly, the ownership of the fishery is

/9 A .
now vested with the land holding agency and management.

[n pursuance of the above clarification regarding identification and definition of
fishery the Land Management Manual of 1990° designated fisheries as jalmobals from the
perspective of management of public fisheries. This Manual classified the public fisheries
(jalmohal) into the following two groups.

' Zaminderi system-in 1793 the usufractory rights and titles over lands of the British government were vested with
Zaminders (Landlords) under the Permanent Settlement Regulation on payment of fixed annual revenue.
Subsection 16 of Section 2 of the State Acquisition and Tenancy Act of 1950 defined land ... covered with water at any
time of the year.

Land Management Manual of 1990 is the basic compilation of legal documents adopted by the Ministry of Land for
regulating settlement and connected issues regarding public lands. This Manual succeeded the government Estate
Manual of 1958, which was formulated with the view 1o introduce administrative infrastructure, policies and guidelines
to expedite activities relating to payment of compensation to intermediaries and performance of duties for establishing
direct relationship with tenants. Since its promulgation, long period has elapsed and a number of separate legal
instruments emerged due to the changed socio-legal circumstance. To fulfill the targets of the time, the Estate Manual
of 1958 has been revised and called the Land Management Manual of 1990.
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2.2

9]

2.1.1.1  Open Water Fisheries

The open water fisheries has been defined as those fisheries which are not sur-
rounded by the land and in which fishing continues throughout the year. Generally,
rivers, canals and all flowing water bodies are regarded as open water fisheries.

2.1.1.2 Closed Water Fisheries

The closed water fisheries has been defined as those fisheries which are confined
within specific boundaries. They are surrounded by land and in which fishes are
caught in a specific time of the year to attain optimum growth. Generally, haor, baor,
beel, jheel, dighee, lake, pond and ditches are known as closed water fisheries.

2.1.1.3 Marine Fisheries

The Marine Fisheries Ordinance of 1983 (Ordinance XXXV of 1983) stated that
Bangladesh Fisheries Water (BFW)* means the territorial waters and economic zone
of Bangladesh as declared by the government under the Territorial Waters and Mari-
time Zones Act of 1974 and any other marine waters over which it has, or claims to
have, jurisdiction under the law with respect to the management, conservation and
development of the marine living resources (Section 2.a).

1.2  Private Fisheries

The Private Fisheries Protection Act of 1889 (Bengal Act II of 1889) has defined
private fisheries as private waters (Section 2), which are the exclusive property of any
person or in which any person has an exclusive right of fishery, and in which fish are

not confined but have means of ingress or egress.
L L]

f,‘w a ,Mfr.f ot ov mwfy/"/’{-

B1OLOGICAL PERSPECTIVE entrance/

an erntrance .

The Protection and Conservation of Fish Act of 1950 (Bengal Act XVIII 1950)

defined fishery as any water body, natural or artificial, open or closed, flowing or stagnant
(such as river, haor, baor, beel floodplain, canal etc.) where activities for growing fish or for
conservation, development, demonstration, breeding, exploitation or disposal of fish or
of living organisms related to such activities are undertaken, but does not include an
artificial aquarium of fish used as a decorative article, pond or tank (Section 2.1a).

Bangladesh fisheries water means the territorial waters and economic zone of Bangladesh as declared by the
government under the Territorial Waters and Maritime Zones Act of 1974 and any other marine waters over which
it has, or claims to have, jurisdiction under law with respect to the management, conservation and development of the
marine living resource.
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According to Section 2 (d) of the Marine Fisheries Ordinance of 1983, fishery means
one or more stocks of fish that can be treated as a unit for the purposes of conservation
and management.

The description of fisheries as enumerated above suggests two broad classifications,
one depending on management issues and the other encompassing biological aspects.
Designating fisheries as open, closed and marine is mainly for exercising jurisdiction over
such area using the same as a source of revenue earning while definitions from a biologi-
cal perspective have components for protection and conservation of fish and fishery.
However, if the real situation in the management and conservation of fishery and fish is
analyzed it would obviously compel one to pose the question: Which came first-the re-
source, institution, the law or policy?

2.3 LEeGAL STATUS OF COASTAL FISHERIES

For the purpose of this study, apart from the classifications stated above, the legal
status of coastal area or fisheries needs to be identified. The coastal area of Bangladesh
is within the tropical zone between 21° and 23° north latitude. The coastal region covers
an area of 36 000 km?, which has a population of 20 million (United Nations 1987). The
coastal morphology is characterized by a vast network of rivers, the enormous discharge
of river water laden with sediments, a large number of islands between channels formed
by tropical cyclones and their associated storm surges etc. On the basis of these geomor-
phological conditions, the coastal area is divided into three regions, namely eastern,’
central® and western’ regions (Pramanik 1983). The existing legal documents do not
clearly specify the jurisdiction of the coastal area though it is recognized on the basis of
geomorphological characteristics. Similarly, it is hard to find the existence of coastal fish-
eries in terms of legal identification, although it possesses identical features. This difficulty
also applies o finding regulatory issues in terms of having separate legal arrangements.

The eastern coastline extending from the mouth of Big Feni River to Badar Mokam, the southern tip of the main land,
along Chittagong is regular and unbroken and is protected along the sea by mud flats and submerged sands. A
continuous strip of sand runs from Cox’s Bazar to Badar Mokam and forms a long sea beach of about 145 km. The smaller
rivers of the eastern region (Karnaphuly, Sang, Malamuburi and Naaf) also contribute to the active nature of the area. The
region includes wetlands like Takara Sunderbans {(mangrove forest), Teknaf Peninsula and the Naaf Estuary of international
importance under the Ramsar Convention.

This region runs east from the Tetulia river 1o the Big Feni river estuary and includes the mouth of the combined
Ganges-Brahmaputra-Meghna (GBM) rivers. As a result, the region is characterized by heavy sediment input, formation
of chars (new lands) and bank erosion. Available maps for different periods suggest massive changes in the coastline
of this region over the past 200 years due to sediments carried by the GBM system and the tidal actions. This region
is most dynamic and most of the accretion and erosion occurs here. The coastline is highly broken and consists of
series of islands (Hatiya, Manpura, Shahbazpur, Sandwip, Char Bala, Nijhum Dweep, etc.).

The western region covers the portion of the Bangladesh coastline westward from the Tetulia river to the international
border located at Hariabhanga River. This is a stable region and is mostly covered with the Sunderbans, which is
occupied by rivers, channels and other water courses. Accretion does not occur much in this region, being mostly
concentrated at a few points. The sediments carried by the rivers of the region flow almost direcily south to the Swatch
of No Ground, which exerts a great influence on tidal characteristics, sediment movement and deposition and other
hydrodynamic and morphological phenomena.
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The regulatory norms of coastal area fishery have been located in different legal
instruments. The rivers and closed water bodies within the coastal area, hence, come
under the definition of either open or closed jalmobals and would be managed ac-
cordingly. The question arises at this point up on how the coastal water is treated
either as open or closed jalmobals. Generally, according to international norms and
practices the water on the landward side of the baseline® are known as internal waters
that fall within the state’s sovereignty. In the case of Bangladesh, the baseline follows
the course of the 10 fathom line (18.29 m isobath) depth contour except west of
Cox’s Bazar where there is a deep landward indentation at this isobath.

The National Conservation Strategy (NCS) of Bangladesh and'the Coastal Envi-
ronmental Management Plan for Bangladesh stated that the coast of Bangladesh is
about 710km long. On the other hand, the National Fish Policy of 1998, mentioned
that the coastline is 410 km long. It may be assumed that the water regime outside the
coastline towards the sea up to the baseline or territorial waters could be treated as
coastal. If this is the guide in identifying coastal fishery then there exists a number of
laws 1o regulate issues on management, conservation and development of fisheries
landward and seaward of the baseline such as the Territorial Waters and Maritime
Zones Act of 1974; the MFO; and the Coast Guard Act of 1994. However, none
of them clearly spells out the limits or extent of coastal fishery. Among these laws, the
most relevant and dominant in managing fishing is the Marine Fisheries Ordinance of
1983, which defined its territorial seas’ and economic zones and other marine waters
over which it claims to have jurisdiction.

Another law, the Coast Guard Act of 1994 in Section 2(h) defined the “sea
limits” as the territorial waters® declared under the Territorial Waters and Maritime
Zones Act of 1974). Section 2 (I) of Act of 1994 also defined the “marine area” as
the territorial waters, contiguous zone, continental shelf, conservation zone and eco-
nomic zone established under the Territorial Water and Maritime Zones Act. How
far do the jurisdiction of laws which regulate issues on management, conservation
and development of open and closed ja/mobals extend up to the coastline (disputed)
or the baseline? It is clear that issues beyond baseline is regulated by the MFO. But the
framing and trend in implementation of the law suggests a different scenario from
the perspective of the management of coastal fisheries, which perhaps increased the
complexity in identifying this potential resource base. If one relies on the definition
of BFW as enumerated in the MFQ, it gives the impression that it would be appl:-
cable beyond the baseline towards the territorial sea. However, the Ordinance sug-
gests that few of its provisions have applicability to fishing up to the baseline. Based
on the definition of “sea limits” beyond land territory and internal waters measured

It is the line from which all maritime zones are measured in determining the extent of a coastal state’s territorial sea
and other maritime zones.

In the Praclamation No. LT-1/3/74 on April 1974, Bangladesh claimed a territorial sea of 12 nautical miles, measured
from the baseline covering 221 nautical miles in length.

Section 3 of the Territorial Waters and Maritime Zones Act of 1974 declare the limits of the sea beyond the land
territory and internal waters of Bangladesh.

12
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from an 18.29 m depth line, it may be claimed that the water regime between the
coastline and the baseline may form the coastal area or fishery. But the applicability of
the MFO to this area may be extended beyond the baseline because, in this case, the
baseline is measured from an 18 m depth while the Ordinance regulates fishing by
traditional fishermen up 10 2 40 m depth. As our legal documents do not clearly state
the jurisdiction or legal status of coastal areas, the same may be determined on the
basis of traditional fishing practice particularly where they live, what types of gear are
used, where they fish and how they are regulated by the legal framework.

Figure 2-1. Coastal Fishery Jurisdictions in Bangladesh.
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Management of Fisheries

pertinent to their management, conservation and development are undertaken

by line ministries or statutory agencies through various circulars, policies and
laws. There are two types of management regimes, one for inland fisheries and the other,
for marine fisheries. Both management regimes have provisions for regulating coastal
fisheries. The rivers or estuaries in the coastal waters are leased out while marine laws
regulate the operation of certain types of gear in the coastal waters near the shore. In the
legal system, the types of inland fisheries are not spelled out. However, base on catch
data, these types may include rivers, estuaries, sunderbans (mangrove forests), beels (seasonal
or perennial low lying water bodies), kaptai lake, flood lands, ponds, baors and shrimp
farms while the marine source consists of artisanal and industrial trawling, If the approach
is based on legal jurisdiction, then it would seem that fishing operations landward of the
baseline is governed by laws regulating marine fishing. The Marine Fisheries Ordinance of
1983 (MFO) has a twofold area of application—(1) up to baseline (18.29 m) and/or 40
m depth (artisanal) and (2) beyond the 40 m depth (industrial).

T he previous chapter showed that the government owned the fishery. Activities

31 RESOURCE POTENTIAL OF INLAND SECTOR

3.1.1  Production Aspect

Inland water fish production comes from the following fishing environment: (a)
flowing river and their tributaries both freshwater and estuarine environment; (b) season-
ally inundated floodplain; (c) beels; (d) haors; (€) oxbow lakes; (f) freshwater ponds; and (g)
brackish water ponds/farms in coastal polders. In the components mentioned in (a), (b)
and (c), fish and prawn stocks move freely from one component to the other to com-
plete their life cycles. During the monsoon season, these three components become inter-
connected and integrated into a single biological production system. In the open waters,
fish stocks are self-breeding and self-sustaining. As opposed to the open inland waters,
the habitats in the oxbow lakes and ponds are closed ecosystems providing rooms for
increasing fish production through fish culture.

3.1.2 Area Covered

The total water environment covered by inland fishery is about 43.37 lakh ha out
of which the open fishery including floodplain occupies an area of 40.47 lakh ha

15
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G N while the closed fishery including coastal shrimp farms stands
INLAND FiSHING ENVIRONMENT 1 at 2.90 lakh ha Ministry of Fisheries and Livestock 1998).
*  Flowing river and their .
tributaries (freshwater and 3.1.3 Inland Species
estuarine)
: gﬁc!::plaln In inland fishery, 260 local species, 12 exotics and 24 spe-
e Haors cies of shrimps are available. Between 1996 and 1997, the pro-
e Oxbow lakes duction from the inland open and closed fisheries was about
*  Freshwater ponds 10.79 lakh t. The statistics and estimated targets are mostly de-
«  Brackishwater ponds/farms in pendent on the production of the different water environments
\ coastal polders in the inland waters and not on the basis of stock assessment.
\. ﬂ N
3.2 EVOLUTION OF MANAGEMENT REGIME

Prior to British rule in India, fishers used to enjoy customary rights to fish in rivers,
beels, haors and baors either freely or by paying some tolls or handing over some portion of
their catch to the estate holders or their agents. The British rulers allowed the traditions to
govern the regime (Pokrant et al. 1996). As the government’s revenue earning resource, its

priority fell below agricultural land, forestry and minerals. The institutional development
followed a similar pattern.

3.2.1 Permanent Settlement Regulation

In 1793, the Viceroy and Governor General of India introduced a new system
of land rights settlement which came to be known as Permanent Settlement. Under
the Permanent Settlement, Regulation I of 1793, influential people were granted
permanent ownership of large tracts of lands which included not only vacant lands
but also rivers and other waters as well as human settlement upon payment of fixed
annual rent (Ali 1992). As a consequence of this settlement, large navigable rivers
passed or flowed through the territories of several zaminders with segmentation of
the river into several jalmohals. Again the large zaminders subdivided their territories
under their respective suzerainty for administrative and management convenience. These
territories are then settled by the lesser zaminders or jotders. These lesser zaminders/ jotders
became the direct subject of the larger zaminders and paid rents and royalties to the
larger zaminders. The larger zaminders paid rents and royalties directly to the British
Crown.

Asaresult, portions of the river falling within the territory of a large zaminder was
further subdivided, each subdivision of the river coming under the control of lesser
zaminders or jotedars. These divisions also gave rise to the leasing on contractual system.
Zamindars or jotedars owning or controlling such segments of water leased their ja/mohals
w0 ijaradars (leaseholders). These jjaradars were mostly non-fishermen middlemen in-
cluding local well-to-do farmers wielding influence and power. Thus, these jjaradars,
rather than the large zaminders, exercised exclusive control over access to fishing and
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labor. There was some direct leasing of jalkar to fisher ijaradars, but this appears 1o
have been less important than the system of non-fisher jjaradari (Pokrant et al. 1996)
The system of ownership and lease settlement of waters in the form of jalmobals
continued in East Bengal, which fell into Pakistan after the partition of Indiain 1947.

3.2.2  Since the Abolition of the Zaminderi System

On behalf of the provincial government of East Bengal, the Department of
Revenue took over the ownership of all jalmobals and their management. The provin-
cial Board of Revenue, attached to the Department of Revenue, was the principal
body of the government to administer and manage all lands and waters in the prov-
ince except waters inside the reserved forests (as in the Sunderbans Reserved Forest
area). The authority of actual management of jalmobals was vested with the district
collector-cum-district magistrate of districts in which the jalmobals were located. Dis-
trict collectors and district magistrates (now designated as Deputy Commissioners)
were the chief representatives of the Crown in the district up to the time of the
British Raj and, thereafter, of the national government. This system still continues in
independent and sovereign Bangladesh.

The Department of Revenue of the then East Pakistan government and later in
Bangladesh, the Ministry of Land Administration and Land Revenue (now desig-
nated as Ministry of Land) owned and managed all jalmobals through the Deputy
Commissioners or Collectors of different districts. In each district, an Additional
Deputy Commuissioner (ADC) take charge of all land revenue administration under
the overall charge of the Deputy Commissioner of the district. The ADC (Revenue)
has under him the Revenue Deputy Collector (RDC) and Revenue Circle Officers
(RCO) from the different revenue circles in the districts. In each district, a calendar of
jalmobals was and is still maintained from which jalmobals due for fresh lease is auc-
tioned.

3.2.3 Revenue Oriented Leasing vs. Genuine Fishermen

Between 1950 and about 1965 or so, anybody intending to lease could participate
in the auction to bid for jalmobal lease. This resulted in the settlement of lease of all
jalmobals with the old rich non-fishers and influential jjaradars. To help the poor fishing
community, the Board of Revenue decided to give preference to the fishers’
cooperative societies registered with the cooperative department in obtaining lease
settlement of jalmobals during the late 1960s. This was with the provision that the
societies would agree to pay the highest bid money offered at the auctions. This
system continued until about 1974, when the government of the newly independent
Bangladesh decided to restrict the auctioning of jalmobals 1o registered fishers’
cooperative societies only. As a result of this new restriction, new fishers’ cooperative
societies mushroomed, particularly around more valuable jalmobals. These new societies
also obtained registration from the cooperative department. The sole objective of all
these fishers’ cooperative societies, both new and old, was to secure lease of jalmobals.
Most of these cooperatives were organized and formed at the behest of the traditional
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non-fishing jjaradars of the past, who provided necessary financial and other support
to their patronized societies. The reason for such patronization was to secure control
of jalmohals by the traditional non-fishing leaseholders using the patronized cooperative
societies as the front organization. The cooperative societies, upon securing the lease,

would sublease the jalmohals over to their respective patrons or simply hand the jalmohal
over to them.

This procedure continued up 1o 1980. Toward the end of 1980, the President of
Bangladesh ordered the transfer of all ja/mobals from the Ministry of Land Adminis-
tration and Land Reforms (the new designation of the old Department of Revenue)
to the Ministry of Fisheries and Livestock (MFL). The Ministry of Fisheries and
Livestock continued, in the interim, the traditional system of jalnobal leasing through
the Directorate of Fisheries. Simultaneously, the Ministry of Fisheries and Livestock
was trying to develop new ways and procedures for replacing the revenue-oriented
management of jalmobals with the management of the living aquatic resources on
biological principles. But before this could be completed, the government in 1983
decided that the jalmobals should be transferred back to the Ministry of Land Admin-
istration and Land Reforms (now known as the Ministry of Land) and that Ministry
would give 50% of the revenue earned to the upazilas (subdivisions).

In September 1991, the Ministry of Land ordered further changes in the method
of leasing of jalmobals. Auctioning for lease of jalmohals was discontinued. In its place,
a system of invitation of sealed tenders was instituted inviting offers for lease settle-
ment. Any person offering bids had to offer a rent, which had to be 25% higher, or
more than the preceding year’s or preceding term’s lease value. This provision of a
minimum increased lease value of 25% or more replaced the earlier provision of an
increase of lease value by 10% only.

Tenders were restricted to fishermen cooperatives societies only and the lease of
the jalmohal had to be settled with the fishermen cooperative society with the highest
tender. But if the highest is not at least 25% higher than the previous year’s lease value,
the offer is not to be accepted. In such cases, tenders had to be invited again and, this
time, any individual or any organization is entitled to make offers for lease settlement.

3.24 New Fisheries Management Policy

Beginning 1986, in order to achieve two objectives — 1) diversion of maximum
benefits arising from public fisheries to the actual fishers toiling on the water; and 2)
development of implementation measures to ensure sustainability of the fisheries
resource — the New Fisheries Management Policy (NFMP) was introduced on an
experimental basis to cover ten jalmobals. Under the NFMP system, the leasing system
was abolished and fishing rights were directly licensed to fishers. Subsequently, 257
jalmohals were brought under this system. To attain these goals, the MFL sought pos-
session of selected jalmobals from the MoL on condition that the usual annual increase
in rent is reimbursed. The actual fishers were provided access to such resources through
a process of licensing. The license fee was determined on the basis of size, efficiency,
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and the fishers needed to operate such gear. To ensure conservation of resource, fish
aggregating devices were protected from fishing.

Genuine fisherfolk from villages on the shores of the jalmobals were selected,
enlisted and granted renewable license to fish. The MFL also arranged institutional
credits to the listed fishers so that they could free themselves from the clutches of the
traditional moneylenders.

3.2.5 Leasing of Open Jalmohals Abolished

The system of leasing was also applicable open fisheries. But in 1995, the Chief
Executive of the government while addressing a gathening organized to mark Fish
Fortnight announced the abolition of the leasing of open jalmobals. In pursuance of
the said declaration, the Ministry of Land (MoL) issued a notification on 04 Septem-
ber 1995 to materialize the objectives enshrined in the declaration.

The preamble of the notification states that “to protect the interests of poor
fishermen and make the eaming of their livelihood easier, the government decided to
abolish the procedure of leasing rivers, canals and jalmobals which are categorized as
open jalmobals.” It sounds definitely encouraging in providing free and uninterrupted
access to fisheries by fishers in general. It does not restrict the access of non-fishers or
occasional fisherfolk to these water bodies. However, from the fishers’ point of

view, the new policy is not of much help to the

genuine fisherfolk; to some extent, it is detrimental
to their interest. Acquisition of fishing rights with-
The preamble of the out anything may tempt other people from other

notification states that, “to professions to fish in government-owned open

protect the interests of poor Jalmobhals.
fislr\ermen and make the
earning of their livelihood Jalmobals, which are transferred 1o the Ministry

casier, the government of Fisheries and Livestock (MFL) for the purpose

of development and conservation of fisheries
decided to abolish the resources and creating fish sanctuaries and other
procedure of leasing rivers, development activities, remained outside the
canals and jahnohals which purview of this decision. The application of this
decision may be considered in case of jalmobals that
may be needed for the abovementioned
development activities. The MFL shall formulate
policies regarding the uuilization of such jalmobals

are cafegorizecl as open

Ja Imohals.”

and the development of fisheries resources under
such development projects. It is clear from the above statements that open jalmobals,
which were transferred to the MFL, would remain with the MFL, which is entrusted
with the responsibility of formulating policies for utilization and development of
jalmobals. This perhaps may act as a mode of accommodating the concept of
community management of ja/mobals.

19



Management of Fisheries, Coastal Resources and the Coastal Environment in Bangladesh:
Legal and Institutional Perspectives

On the eve of the Fish Fortnight ‘95, the government decided that no measures
shall be taken which all adversely affect the rights of exploitation of poor fishers. This
decision apparently establishes rights of poor fishermen in open jalmobals and also
seems to be very much opposed to the policy of maximization of revenue from this
sector as it confers fishing rights without demanding any consideration in return.

Surprisingly, it shows no concern about the sustainable exploitation of the resource. It
is silent on conservation issues.

The effectiveness of the license issued {or fishing in jalmobals designated under the
New Fisheries Policy is extinguished when this decision was announced. Licenses shall
not be issued for the new term. The New Fisheries Management Policy was initiated
in 1986 to achieve two objectives: 1) diversion of maximum benefits arising out of
public jalmobals to the actual fishers toiling on the water and 2) development of imple-
mentation measures to ensure sustainability of the fisheries resource. Obviously, the
NEMP failed miserably to achieve its objectives and for this reason, it was also can-
celled. This clearly shows an unhealthy institutional approach as the NFMP was un-
dertaken and implemented by the MFL in the jalmobals transferred from the MoL for
the said purpose. Instead of the MFL implementing the NFMP, the MoL suspended
the effectiveness of the NFMP.

On the eve of the Fish
Fortnight ‘95, the government
decided that no measures
shall be taken which all
adversely affecf the rigkfs of
exp|oiia+ion of poov fishers.
This decision apparently
establishes rights of poor
fishermen in the open
ja/mo/la/s and also seems to
be very much opposad to the
policy of maximization of
revenue from this sector as it
confers fisl'\ing rigl*\fs without
demanding any

consideration in return.

A license is to be obtained from the office of
the concerned Deputy Commuissioner on payment
of requisite fees for catching fish employing en-
gine boat or trawler in the jalmobals classified as
open. On the basis of the income and expenditure
of a particular boat, the Deputy Commissioner
fix the fees. This rate is evaluated every year and
the license is renewable on the basis of this evalua-
tion.

The notification mentioned above made open
jalmohals accessible to all without any reference to
management. Earlier, the leascholder used to play
that managerial role on the basis of his experience
and skill, which to some extent was supportive of
sustainability of the resource. Again, the leaschold-
ers were usually granted fishing rights to genuine
fisherfolks rather than non-fishers or occasional
fisherfolk. There is every reason to believe that as
long as the resource is open access, conservation
will not be a concern among resource users.

20



Chapter 3: Management of Fisheries

3.3 LEASING OF CLOSED JALMOHAL

Leasing of open jalmobals has been abolished but the procedure is still being applied
with the closed jalmobals. The government makes rules, policy, guidelines, circular, etc. for
settlement and management of open and closed jalmobals. There are a number of such
policies regulating the management of closed jalmobals. According to the provision of an
amendment made in 1993 to the Local Government (Union Parishad) Ordinance of
1983, all closed jalmobhals up to an area of 20 acres area shall be managed by the policy
issued on 20 April 1994. The said policy envisaged that:

A closed jalmohal valued at 30 000 taka (based on the value in 1400 B.S.) located
within the territorial boundary of a union parishad shall be settled by the respec-
uve union parishad,

While the lease value of a closed jalmobhal exceeds the pecuniary limit of 30 000

taka (1 USD = 49.50 taka) then it shall be settled by the concerned Thana Nirbahi
Officer (TNO);

The union parishad shall be responsible for leasing out one or more closed jalmobals
within its territorial boundary of 30 000 taka but if the value of such one or
more closed jalmobals exceeds the pecuniary limit, then the ja/mobals of 30 000
taka shall be leased out by the union parishad and the others shall be vested with
the TNO;

Closed jalmobals within the territorial jurisdiction of the city corporations and
paurashavas shall be seutled by the respective institution;

Closed jalmobals spreading over more than one union parishad in one thana shall be
leased out by the concerned TNO;

The leasing of jalmohals shall be limited to fishermen, women and poor landless
cooperative societies and the lease value shall be raised by 25% from the previous
year’s value and if the highest offer does not reach up to that level then arrange-
ment have to be made to invite tenders afresh, and this time anybody shall be
entitled to participate in making the offers; and

The closed jalmobals shall be leased out for three years and in case of proposal
for renewal through adoption of development projects by the lease holder, this
period may be extended for another three years on raising the lease value by 10%
for each subsequent year.

In 1997, the Ministry of Land (MoL)" issued a policy for management of closed
Jalmohals up 1o 20 acres. They were transferred to the Ministry of Youth and Sports
(MoYS) to create opportunities for youth employment. The provisions regarding the
mangement of such jalmobals as envisaged in the said policy are mentioned here:

''  viamemo no. bhu:ma:/sha-7-bibidh-47/97/605(995) dated 30 Oclober 1997,
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% Closed jalmohals once transferred to the Local Government Division (as stated
above) shall gradually be transferred to the Ministry of Youth and Sports;

% Jalmobals, which had not yet been leased out by the Local Government shall im-
mediately be transferred to the Ministry of Youth and Sports, and in case of
leased out jalmobhals, on expiry of the lease period on the last day of the Bengali
year 1404, the use of all such jalmohals shall be transferred 1o the Mo YS;

< Ifthe lease period extends beyond the Bengali year 1404 then on completion of
the lease period such jalmobals of 20 acres shall be transferred to the MoYS;

< Under this policy jalmobals shall not be leased out for any purpose other than
promotion of opportunities for self-employment among the trained youth groups;

To obtain settlement of such ja/mobals trained youth and women youth groups
must have formed a cooperative society and obtained registration;

The leasing out shall be restricted among the registered cooperative socities of
youth and women-youth;

% Certain category of jalmobals up 10 20 acres shall remain outside the purview of
this policy, such as: (a) jalmobals within the project area of model village or for
providing shelter; (b) jalmobals within the vested and abandoned property; (c)
jalmobals adjacent to the office of union land office, Assistant Commissioner
(Land), TNO and the Deputy Commissioner; (d) jalmobals used by public in
exercise of easement right; and (¢} ja/mobals owned by the city corporation within
the respective territorial boundary;

< The lease value of such closed jalmobals shall be raised by 15% of the value of
immediate preceding year’s value;

& The settled jalmobals shall not be subleased;

< Initially and on experimental basis the jalmobals may be leased out for 3 to 5 years;
and

< On deduction of expenses incurred to facilitate the auction of jalmobals, 1% of
the rest of the lease value shall be deposited in favour of the MoL and the other
amount shall be given to the Local Government Division.

On 12 October 1998, the MoYS issued a notification regarding the constitution of
committees at district and thana level for settlement of closed jalmobals up to 20 acre
among the registered youth and women youth cooperative socities. The convenor of the
district committee shall be the Additional Deputy Commissioner (Revenue) and at the
thana level, the Thana Nirbahi Officer shall act as such. The district committee shall be
responsible for leasing out public jalmohals located within the territorial boundary of city
corporations and the thana level committee shall deal with jalmobals within its territorial
jurisdiction. It may be mentioned here that “city corporation” is a term denoted to the
earlier municipal corporations through an amendment to the Local Government Laws
(Amendment) Act of 1990 and there are at present four city corporations in the country
while the other municipal areas are designated as “paurashavas” and accordingly managed

22



Chapter 3: Management of Fisheries

by the Paurashava Ordinance of 1977 although both institutions perform similar types of
functions. However, use of the term “city corporation” in the policies of 1997 and 1998,
respectively, issued by the MoL and MoYS may create confusion as to the location of

closed jalmohals.

The management of closed jalmobals of above 20 acres shall remain vested with the
MoL as per the policy bearing Memo No. bhum/7/bibidh/5/91/424(12) dated 19/9/
91. The salient features of the said policy are hereby summarized:

» Management of jalmobals under the development projects of the Ministry of
Fisheries and Livestock (MoFL) shall remain vested with MoFL and the manage-
ment of jalmobals to be transferred in future to the MoFL under development
project shall remain vested with the same;

¢ The MoFL shall be entitled to enter upon any open or closed water body for
collection of information, data, extraction of fish, collection of environmental
information to facilitate sectorwise research and data collection;

< Control of all jalmobals shall remain vested with the concerned Deputy Commis-
sioner under the MoL other than jalmobals either under the existing development
plan or to be included in such plan of the MoFL and the jalmobals up to 20 acres
under the control of the MoYS and Local Government Division;

% Closed jalmobals of above 20 acres shall be leased out for a three-year period;

*» The leasing of the closed ja/mobal shall be restricted among the fishermen coop-
erative society giving the highest offer of lease money. But if such highest offer
has not been at least 25% higher than the previous year’s lease value then the offer
shall not be accepted. In such case, arrangements have to be made to invite
tenders afresh for the second time and this time anybody, even an individual or
an organization, shall be entitled to participate in making offers;

** Projects may be undertaken by the genuine fishermen cooperative society duly
approved by the MoL, and in such case, such closed jalmobals may be leased out
for three years and the lease value shall be raised by 25% from the previous year’s
value. In the implementation of such project, the lease period may be extended
from 4-10 years through open tenders or on the basis of discussion; and

A tender committee consisting of the Deputy Commissioner of the district,
Additional Deputy Commissioner (Revenue), District Fisheries Officer, District
Cooperatives Officer, Revenue Deputy Collector shall facilitate the leasing of
Jjalmohals. Such committees shall be presided over the DC as Chairman and in his
absence by the ADC (Revenue).

However, itisapparent from the above discussion that closed jalmohals up 1o the 20
acres which were once transferred to the Local Government Division in 1994 have been
transferred again by the MoL to the MoYS in 1997 for promotion of opportunities of
self-employment by leasing them out in accordance with policy provisions among youth
and women-youth registered cooperative societies. The management of jalmobals with an
area of more than 20 acres shall remain vested with the MoL.
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34

MANAGEMENT OF COASTAL FISHERY

As mentioned earlier, the MFO contains certain provisions for the management of
fishing operations in addition to the BFW without clearly spelling out its landward juris-
diction. The very name of the Ordinance and explanation regarding BFW suggests that it
is mainly applicable to industrial fishing in marine areas, but a close scrutiny of its provi-
sions reveals that it can also be applied to fishing operations (i.e., gear, boat, etc.) con-
ducted inside water areas of 40 m depth. However, the Ordinance is silent on the extent
of its jurisdiction on internal waters. The reading of its provisions suggests that this would
apply to fishing vessels and in determining the mesh size used by fishermen in the coastal
waters up to 40 m depth line beyond the baseline (18.29 m depth).

3.4.1 Resource Potential of the Marine Sector

Over the last two decades, the share of marine fisheries in the total national
landing rose from 10.6% in 1970 to about 22% in 1996. With the declaration of 200
nautical miles as Exclusive Economic Zone (EEZ) in 1974 according to the provi-
sions set forth in the Territorial Waters and Maritime Zones Act of 1974 and subse-
quently demarcating the same area as BFW under the MFO, Bangladesh recognized
the responsibility for exploitation and management of its living and nonliving re-
sources within its 164 000 km? sea area. In 1996-1997, the contribution of marine
resource in the total fish production was about 2.94 lakh t (1 lakh = 100 000).

3.4.2  Principal Fishing Grounds

The principal fishing grounds of the country are the south patches covering an
area of 6 200 km? (below Cox’s Bazar); the middle ground occupies an area of 4
600 km? (south of Patuakhali); and the swatch of no ground covers of 3 800 km? of
seawater (south of Dubla) (Figure 3-1).

343 Available Stock of Marine Fish Species

A number of surveys have been conducted since 1958 in the marine waters of
Bangladesh. Most of these surveys are exploratory in nature and oriented to studies
of fishing feasibility. Some surveys, however, have been conducted to assess the
standing stock of fisheries resources, particularly the demersal ones. The following
stock assessment has been the recent one produced by the Marine Fisheries Wing
under the Department of Fisheries in 1996.

& Demersal 185000t > 85000 t (harvest at maximum sustainable yield
level)

< Pelagic 60000-120000t > nil

& Shrimps 4000t > 6000-7 000t (harvest at maximum sustainable yield
level)
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distributed 285 outboard engines of 6 hp and 12 hp to the poor fishers on hire
purchase basis. Subsequently, these were replaced by inboard marine diesel engines of
15-33 hp. The boats are 12-14 m long. These boats operate eight months a year
between the shoreline and the 40 m depth contour line. With the development of
newer and sophisticated technology, the number of mechanized boats increased by
at least 150%.

Moreover, BFDC pioneered the introduction of modern trawler in deepsea
fishing. BFDC procured 10 trawlers from the then Soviet Union in 1972, and used
them in fishing operations. This lucrative venture attracted the private sector to come
forward and invest in deepsea fishing. The demand for shrimp by the international
market acted as an added incentive to commence trawl fishing in the deep sea. This
has drastically increased the number of trawlers. Towards the end of 1983, the effec-
tive number of trawlers in operation rose to 65, of which 47 were fish trawlers and
18 were double rig shrimp trawlers. Together with the increasing number of fishing
crafts another major revolution in the sphere of new fishing technology took place
through the replacement of cotton nets by nylon, a change which was adopted by
both traditional and commercial fishers. The rapid change in fishing practice and the
concomitant adoption of new technologies have prompted policymakers to evaluate
the sustainability of fish stocks in recognition of these new developments. Asa result,
through a delayed motion, the MFO was promulgated enumerating provisions per-
tinent to the management, conservation and development of marine resource.

3.4.6 Jurisdiction of MFO

A reading of the MFO suggests that it would apply to the Bangladesh fisheries
water (i.e., territorial water), economic zones measured from the base line at 18.29 m
contour depth line and other water as declared by the government. The fishing op-
erations using traditional motorized boats beyond the base line up to 40 m depth is
also to some extent (license, gear, area) regulated by MFO.

3.4.7 Registration of Fishing Crafts

Under the provisions of the Bangladesh Merchant Shipping Ordinance of 1983,
all seagoing fishing vessels are required to obtain a certificate of registration from the
Mercantile Marine Office established under the Department of Shipping. This provi-
sion is also applicable to the locally made fishing crafts engaged in coastal fishing. The
certificaté of registry contains the details of the vessel and is to be used only for the
lawful navigation of the craft.

3.4.8 Fishing License

Fishing licenses shall be issued to all marine fishing in Bangladesh fisheries waters
and which will be obtained from the Marine Wing of the Department of Fisheries.
According to Section 13 of the MFO, such license shall be valid only with respect 1o
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the species of fish and the type of fishing gear or the method of fishing or the
location specified in the license. The holder of any license shall keep detailed informa-
tion of catches as well as sales in such form as may be prescribed (Section 14). Rule
6 of Marine Fisheries Rule of 1983 prescribed the carrying capacity wise fees to be
paid by fishing vessels who are engaged in coastal or deepsea fishing, It restricted the
application of this rule of making payment to obtain a license up to 31 December
1995. Is it practical to impose license fees on the basis of vessel carrying capacity?
This question is relevant because in this system, it is the market factor which deter-
mines the species or gear to be used. Even with a very small carrying capacity, a vessel
may still be able to make a high margin of profit in comparison to a huge capacity
craft if the species, gear used or location are properly selected. In addition to the
carrying capacity, the other factors also need to be accounted for while determining
the license fees. Otherwise, the implementation of the law may face a setback if the
socioeconomic condition of marginal poor fishermen are not considered, and which
may lead to non-enforcement and deterioration of the fishing sector.

3.4.9 Conditions for License

Applications for license shall contain information regarding, among others, the
species to be fished, method of fishing and types of gear to be used, area or areasto
be fished and the amount of fish to be caught. The licensing authority, in addition,
may attach a number of conditions to be followed by any license holder, such asthe
areas within which, and the period during which fishing is authorized, the species, size,
sex, age and quantities of fish that may be caught or taken, the types, size and amount
of fishing gear to be used by the fishing vessel, etc.

3.4.10 Administration

The coastal area-based marine fisheries office under the Department of Fisheries
(DoF) is authorized o issue fishing licenses as per Section 4 of the MFO. This arm of
the DoF is also responsible for the management, conservation, supervision and
development of marine fisheries and implementation of its provisions. Section 31
of the MFO provides that for the purpose of enforcing this law, any authorized
officer may stop and board any fishing vessel, conduct any examination concerning
that vessel, its equipment, fishing gear, nets, fishing appliances, crew, or fish carried on
board, and require any person to produce any license or other documents required
under the MFO. By June 1998, 2 500 motorized traditional coastal boats obtained
registration from this office while the Mercantile Marine Department issued registration
to about 3 500 boats. But in practice, the number of boats actually engaged in fishing
in the coastal waters up to 40 m depth is higher than those boats which have acquired
legal franchises.
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Prohibited Activities in Coastal Fishery

ere is no separate legislative structure to regulate coastal fishery issues in

Bangladesh. As has been discussed in Chapter 2 on the jurisdictional conflict

arising from the application of inland and marine laws, issues happening in

the coastal region are regulated by both inland and marine laws. This chapter will enumerate

the activities that are prohibited in the coastal region in relation to the aforementioned

inland and marine laws. The territorial jurisdiction of the coastal water areas which are

designated as rivers or channels comes within the category of open inland jalmohals,and

therefore, activities in that water environment are regulated by the Protection and

Conservation of Fish Act of 1950. On the other hand, marine laws regulate some matters

connected with the operation of fishing gear and vessels in the coastal area beyond the

jurisdiction of inland waters up to the baseline and/or 40 m depth from which the
Bangladesh fisheries water (Section 2.a of MFO) has been measured.

4.1 ACTIVITIES PROHIBITED IN COASTAL W ATERS (RIVERS, CHANNELS)

The following are the activities prohibited according to the provisions of the Protec-
tion and Conservation of Fish Act of 1950. The law mainly speaks on the prohibited
methods of fishing, the fish species that cannot be caught during a particular season, mesh
size of the fishing nets, prohibition regarding carrying, transporting, offering or exposing
or possessing for sale of fishes below the prescribed size. The Department of Fisheries
(DoF) enforces the law through its local administrative units having the territorial jurisdic-
tion over the water bodies where violation takes place.

The Protection and Conservation of Fish Rules of 1985 enumerated the prohibited
activities under the rule making power conferred by Section 3 of the Protection and
Conservation of Fish Act of 1950 which runs as follows:

< Erection or use of fixed engines* (Rule 3);

< Construction of bunds, weirs, dams and embankments or any other structure
whether temorary or permanent, in, on, across or over the rivers canals, kbals or
beels for any purpose other than irrigation, flood control or drainage (Rule 4);

2 Fixed engine means any net, cage, trap or other contrivance for catching fish, fixed in the earth or made stationary in

any other way (Section 2.3) in the rivers, canals, khals and beels.
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4.2

% Destruction of or any attempt to destroy fish by explosives, gun, bow and ar-
row in inland waters or within coastal territorial waters (Rule 5);

% Destruction of, or any attempt to destroy fish by poisoning the water or the

depletion of fisheries by pollution, by trade effluents or otherwise in inland wa-
ters (Rule 6);

% Catching or destruction of certain species of fish during specified period (Rule

7)
% Catching of carp fishes in specified water areas (Rule 8);

% Selling, offering or exposing for sale of certain fish species below specified size
during a specified period (Rule 9);

< Operation of any kind of fishing net in violation of laws (Rule 12); and

< Fishing operation using nets having mesh size below the size® prescribed by law

(Rule 12).

In addition to the abovementioned rules, the government is also empowered to
formulate rules for imposing prohibition regarding the following matters:

% Manufacturing, importing, marketing, carrying, transporting or possessing of such
fishing nets, traps, gears and other contrivances as specified (Section 3.iv); and

% Any attempt to destroy fishes by drying or dewatering of any fishery (Section

3g).

PROHIBITED ACTIVITIES IN MARINE W ATERS

The MFO in its preamble stated that this ordinance would provide the basis for the
management, conservation and development of marine fisheries in the Bangladesh Fish-
eries Water (Section 2). This definition of BFW gives the impression that MFO would be
applicable to fishing activities in an area measured from the baseline (discussed in Chapter
II) when in fact the jurisdiction of MFO begins from 18.29 m depth line leaving behind
the vast water regime below 18 m depth towards inland waters. Though the definition
of BEW signifies its jurisdiction in a limited way, certain activities of traditional fishermen
below the 18 m depth towards inland waters are regulated by the MFO. This s indeed a
confusing jurisdictional approach and in assuming jurisdiction over such coastal area,
relevant provisions relating to activities prohibited under the MFO, Territorial Waters and
Maritime Zones Act of 1974 and the Coast Guard Act of 1994 are summarized below:

13

Gill net not less than 4.5 cm.
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Catching of fish by local mechanized and non-mechanized fishing vessels in areas
outside the zones declared for such purpose by the government (Section 3.2);

Catching of fish without having any fishing license (Rule 17 Marine Fisheries
Rules, 1983); ‘

Catching of fish by fishing vessels with an invalid fishing license (Section 13).

Fishing operations in a manner so as to interfere with navigational aids or with
shipping in the established shipping routes (Section 15);

Fishing operations in violation of conditions imposed while issuing fishing li-
cense [Rule 7 Marine Fisheries Rules (MFR) of 1983];

Fishing operations in violation of rules regarding conservation and management
of fisheries (Rule 7.a);

Catching of species and quantities of fish not mentioned in the fishing license

(Rule7.¢);

Use of fishing methods or gear as against the manner stated in the fishing license

(Rule7.0);

Fishing operations by local fishing vessels without having registration or valid
certificate of inspection (Section 17 and 18);

Use or attempt to use any explosive, poison or other noxious substances for the
purpose of killing, stunning, disabling or catching fish or in any other way ren-
dering such fish easier to catch (Section 26.a);

Carrying or keeping in possession or control of any explosive, poison, or other
noxious substances with the intention of using such substances (Section 26.b);

Use or attempt to use any prohibited methods of fishing as prescribed under any
rule made under MFO (Section 26.¢);

Use or keeping in possession or on board of any fishing net that has a mesh size
below the prescribed size under this ordinance (Section 27);

Willful obstruction of authorized officer in the exercise of his or her lawful duty
(Secuion 41);

Willful or unlawful damage or destruction of any fishing vessels, stakes, gear or
appliances (Section 42);

Operation of fishing vessels without being marked in the prescribed manner;

Destruction of any fish, fishing appliances, explosives, poison or other noxious
substances or any other thing with intent to avoid seizure (Section 44);

Carrying of fish in contravention of the carrying capacity determined by the
appropriate authority (Rule 12 MFR);

Catching of fish using trawl net below the 60 mm mesh size at the cod end (Rule
14.b MFR);
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Cartching of fish using large mesh drift net below the 200 mm mesh size (Rule
14.c MFR);

Catching of fish using small drift net below the 100 mm mesh size (Rule 14.d
MFR);

Cartching of fish using set bag net (bebundi net) below the 30 mm mesh size at the
cod end (Rule, 14.e MFR);

Fishing operation employing set bag net beyond the 40 m depth at its highest tide
of marine water (Rule 15.1 MFRY);

Fishing operation using hooks and lines beyond the 40 m depth at its highest tide
of marine water (Rule 15.2 MFR); and

Fishing operation with drift net for catching i/isha and fishes beyond the 40 m
depth at its highest tide of marine water (Rule 15.3 MFR).

4.3 MARINE RESERVE

In addition to the abovementioned list of prohibited activities, Section 28 of the
MFO has a provision for declaring any area of Bangladesh fisheries waters as marine
reserve to afford special protection to the aquatic flora and fauna, protect and preserve
the natural breeding grounds and habitats of aquatic life, allow natural regeneration of
aquatic life, promote scientific study and research, preserve and enhance the natural beauty
of such areas. The following activities are prohibited in the marine reserve without ob-
taining permission from the appropriate authority:

B

()

Fishing or attempts at fishing (Section 29.a);*

< Dredging, extraction of sand or gravel, discharge of waste, or any other pollut-

ing matter, or in any other way disturb, alter or destroy fish or natural breeding
ground of fish (Section 29.b); and

% Construction or erection of any building or other structures on or over any land

or waters within such reserve (Section 29.c).

4.4 CONSERVATION ZONE

The Territorial Waters and Maritime Zones Act of 1974 has a provision for declaring
conservation zones in areas of the sea adjacent to the territorial waters for the purpose of
maintaining the productivity of the living resources including measures to prevent their
indiscriminate exploitation, depletion or destruction (Section 6).
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4.5 CONTIROL OF POLLUTION

Appropriate measures may be taken by the appropriate authority to control and
prevent marine pollution and preserve the quality and ecological balance in the marine
environment in the high seas adjacent to the territorial waters (Section 8, Territorial Waters
and Maritime Zones Act of 1974). The Coast Guard is also responsible in undertaking

necessary measures for prevention of pollution in the marine area (Coast Guard Act of
1994).

4.6 CLOSED SEASON

Rule 10 of the Territorial Waters and Maritime Zones Rules of 1974 provides for the
declaration of closed season, during which fishing of all or any specified type shall be
prohibited in the economic zone. There is no such provision in the MFO for declaring
closed season from the point of sustenance of the coastal or marine resources. In 1995,
the government issued an order prohibiting shrimp trawling from 15 January w 15 Feb-
ruary of every year, considering that period as peak season for breeding. But the apex
body of marine trawler owners association filed an objection against such prohibition
with the High Court Division of the Supreme Court and was able to obtain an interim
order against such closed season prohibition.

( )
PROHIBITIONS IN THE
MARINE RESERVE

+  Fishing or attempts at fishing.

*  Dredging, extraction of sand
or gravel, discharge of waste,
or any other polluting matter,
or in any other way disturb,
alter or destroy fish or natural
breeding ground of fish.

«  Construction or erection of
any building or other
structures on or over any land
or waters within such reserve.
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Chapter 5
Legal and Non-legal Issues

ere are a number of legal, non-legal and policy issues pertinent to the

management, conservation and development of coastal fishery. But, these

issues need to be considered in relation to sustainable growth and development

of coastal resource so that maximum benefit to the poor fisherfolk is attained. Issues on

resource management have occurred due to manifold reasons and the following discussion
is an attempt to analyze a few of them in relation to existing regulatory regime.

JUrisDICTION OF COASTAL FISHERY

As has been discussed in Chapter 2 regarding the legal status of coastal fishery, it is
apparent that beyond the jurisdiction of inland laws in the coastal area, the MFO regu-
lates certain fishery-related activities of coastal fisherfolks, such as the issuance of fishing
licenses, gear regulation and area for fishing, etc. Although the MFO speaks about regula-
tion of the fishing practices of coastal fishermen, the preamble of the MFO states that
this law is made for management, development and conservation of marine fisheries in
BFW. The wording regarding the territorial jurisdiction of BFW as it appears in section
2(a) of the MFO suggests that the provisions of the MFO is also applicable to fishing
acuivities undertaken in the BFW. But the point of reference for the BFW is measured
from the baseline earmarked at 18.29 m depth line in the coastal water. On analyzing the
areas for operating gears by coastal fishermen it has been found that they are authorized"
to go up to 40 m depth line for fishing purposes. Therefore, beyond 18.29 m and up w
40 m towards the sea the fishing activities are more or less regulated depending on the
definition of BFW by the MFO. It is vague which law will have jurisdiction over the
coastal waters below 18.29 m depth line from the coastline near the inland water. It 1s
difficult to answer relying on the definition of BFW unless it has been expressly declared
through the issuance of a notification'.

(X}

"

Rule 15, Area for fishing, MFR.
As stated in the definition of BFW the MFO shall have jurisdiction over other marine waters as declared by the
government) claiming territorial jurisdiction over the stated area of coastal water by the government.
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5.2

FisHING LICENSE

5.3

Section 8 of the MFO provides that fishing licenses shall be issued to grant marine
fishing rights in the BFW. Section 17 and 18 of the MFO exempted local fishing vessels'*
from obtaining fishing license if they are registered or required to hold valid certificate of
inspection under any other law in force for the time being. Rule 12 of MFR mentioned
that no fishing vessel shall be issued a license which has a carrying capacity of less than 150
t. Conversely, Rule 17 of the Marine Fisheries Rules (1983) requires that all fishing vessels
shall have alicense for fishing in the BFW. Rule 6 of MFR, which was announced in 1993,
prescribed the carrying capacity wise fees to be paid by the fishing vessels in order to
obtain a fishing license. Its application has been restricted to non-mechanized local fishing
vessels up to December 1995. Interpreting these provisions may lead to confusion as to
which types of fishing activities require a fishing license or not. As per the provisions of
Sections 17 and 18, if a local fishing vessel is registered under any law, then it is not
required to obtain a fishing license, but if its carrying capacity exceeds 150 t, then it
becomes mandatory to obtain a fishing license”. However, relying on Rule 17, it may also
be argued that fishing vessels which travels into the BFW requires fishing licenses and the
others which are engaged in fishing in nearshore coastal waters or below the BFW are not
obligated to obtain fishing licenses. Rule 6 of MFR, amended in 1993, prescribed the fees
on the basis of vessel carrying capacity to be paid by fishing vessels when obtaining a
fishing license.

Fi1sHING GEAR

Rule 14 of the MFR specified the mesh size of different types of nets which the
fishing vessels may use. The rule mentioned about five types of nets, namely, shrimp trawl
net (boom), fish trawl net, large mesh drift net and small mesh drift net and set bag net. In
practice, there are a few more types of nets which do not fall within the purview of this
rule, though one or two of such types have been found severely destructive to the resource.

53.1 Set Bag Net

Anon once reported that 28% of the artisanal fish production comes from the
set bag nets (bebundi jal)'® and of this, 73% has been reported to be from the estuarine
set bag net (ESBN) fishery, while the rest is from the seasonal marine set bag net
operation.

Local fishing vessel means any fishing vessel: (i) wholly owned by one or more persons who are citizens of
Bangladesh; (ii) wholly owned by any company, society or other association of persons established under the law of
Bangladesh of which at least 51 per cent of the shares are held by citizens of Bangladesh and includes any fishing
vessels registered in Bangladesh and operating under Bangladesh flag under joint venture or any other approved
arrangement; and (iii) wholly owned by the government or by a stalutory corporation established under a law of
Bangladesh.

Rule 12, MFR.

Behundi or set bag net is a fixed bag net with a rectangular mouth. The net traps from its mouth and ends in a bag 25-
30 m from the mouth. The mesh size decreases continually from the mouth to the bag; the bag is of fine mesh 4-13 mm.
The catch consists mainly of shrimp, bombay duck, small anchovies and immature hairtails.
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The ESBN fishery covers a vast coastal area. It embraces almost all the
brackishwater bodies, channels, tributaries and also the open sea waters in some
areas, where there is a heavy outflow of freshwater from rivers and extend up to a 10
m depth in the coastal water. The Marine Fisheries Survey and Management Unit
(MFSMU)* prepared a report in December 1996 which stated that the operation of
such a gear is generally done in areas which are the habitats of small shallow water
species or shrimp and are the nursery grounds of marine species of shrimp and fish.
All aquatic species of marine and freshwater origin which visit the brackishwater area
for nursery and breeding purposes are seriously overfished (growth overfishing).
Moreover, catching of fishes at the juvenile stage also prevents them from participat-
ing in the spawning process. 13 000 nets are being used by around 55 000 ESBN
operators and more than 300 000 are dependent on such operators. This MFSMU
report concluded by saying that the operation of ESBN below the 10 m depth and
in specified areas during specified seasons has to be prohibited.

The Rules 14 and 15 of MFR fixed the mesh size of the set bag net (bebundi)at the
cod end at 30 mm and the area for fishing up to 40 m depth of marine water. This
regulation of mesh size in respect of ESBN has hardly been enforced as it is evident
that this gear targeted the juveniles and that increased mesh size virtually results in no
catch (Hansen and Mustafa 1992). Does the mesh size prescribed for set bag net also
includes the ESBN or only for marine set bag net? This confusion arises from the
demarcation of areas for operation of set bag nets as mentioned in Rule 15%. It has
been reported in a number of surveys that the ESBN is operated within the 10 m
depth line from the coastline while the marine set bag net (MSBN), as alleged, 1s
operated up to the 25 m depth line. So it needs to be spelled out clearly which gear is
to be regulated by what provision. It seems that the regulation for mesh size and
demarcation of fishing areas in Rules 14 and 15 have targeted mainly the set bag net
used for fishing in the BFW as measured from the 18.29 m depth line since the rule
has not mentioned anything about its landward limit. To minimize damage to the
ecosystem, the jurisdiction should be extended as in the Protection and Conservation
of Fish Act of 1950. In this Act, the coastal water is designed as comprising a vast
network of channels, tributaries and rivers below the 10 m depth and falls within the
category of open jalmobals management system. There are specific provisions that
provide sanction to the law enforcing agency (i.e., Department of Fisheries [DoF))
for regulating the indiscriminate use of ESBN and its mesh size.

5.3.2  Pushnet Fishery

Details on this fishery have been discussed in a separate chapter on impacts of
shnmp culture.

' This is a permanent set up of the Department ol Fisheries (DoF) for doing survey work on resource monitoring and

management.

*  Area for fishing with the set bag net is earmarked up to 40 m depth of marine water.
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533 Otbher Fishing Gear

Rules 14 and 15 of MFR mentioned about five types of nets, namely, shrimp
trawl net (boom), fish trawl net, large mesh drift net, small mesh drift net and set bag
net and areas where such nets are to be used. In the report prepared for integrated
management and development of the fish exploitation process in the coastal area by
the MFSMU, fishing gear considered traditional are ESBN, beach seine, fry catching
net and trammel net. On the other hand, the semi-traditional gear are large mesh drift
net, small mesh drift net, marine set bag net and long hook lines. The traditional types
are generally operated in the shallow area of the coastal waters while the semi-tradi-
tional types are predominant in the deeper portion of the marine waters. A careful
reading of Rules 14 and 15 would reveal that they are mostly applicable to deepwater
coastal fishing in terms of nets and area specification. The question may be raised
regarding the operation of fishing nets (ESBN, beach seine, fry catching net and
trammel net) and which law regulates the area or mesh size of such gear. These
fishing nets are mostly operated in shallow waters and the nature of operation and
the structural framework suggests that such gear are not made for use in the deep
water up to the 40 m depth line. The fact is that Rules 14 and 15 has not specifically
mentioned these types of gear and the area specification. In such circumstances, either
the Protection or Conservation of Fish Act of 1950 is to be applied or necessary
amendments have to be made in the MFO 10 clarify these issues.

NuMBER OF FISHING VESSELS vs. RESOURCE POTENTIAL

According to Section 19 of the MFO, the Director?' may refuse to issue a fishing
license, suspend, cancel or refuse to renew any license if it is necessary for proper manage-
ment, conservation and development of any particular fishery, to protect the interest of
the marine fishery industry, or if the vessels acted in contravention of the conditions
imposed by the fishing license. This authority has been vested in the Director to limit the
size of the fishing fleet for the sustainable use of the resource.

But a close analysis of two of the sections of the MFO reveals a loophole that may
hinder the objective of Section 19. Sections 17 and 18 of the MFO states that a fishing
license need not be required with respect to local fishing vessels that have been registered
or hold a valid centificate of inspection.

n

The Director shall be responsible for the management, conservation, supervision and development of marine fisheries
and implementation of the objectives of the MFO and for issuance of fishing licenses (Sections 5 and 8).
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Section 13 of the Bangladesh Merchant Shipping Ordinance (BMSO) (1983) also
requires all sea-going Bangladesh ships? exceeding 15 t be registered. Section 2(16) has
defined a fishing vessel as a vessel of whatever size and by whatever means propelled
exclusively engaged in sea fishing for profit. The Mercantile Marine Department of the
Department of Shipping is authorized to issue registration certificates to sea-going
Bangladesh ships exceeding a carrying capacity of 15 t. The BMSO does not specifically
impose any liability for obtaining registration for fishing vessels as defined in section 2(16),
although this may come under the definition of Bangladesh ship which require registra-
tion for going into the sea to fish. Based on the provisions of Section 13 and the defini-
tion of a Bangladesh ship, it may be assumed that fishing vessels which are engaged in sea
fishing exceeding 15 tare required to obtain registration.

One can, hence, conclude that local fishing vessels that have obrtained registration
from MMD are not required anymore to take any fishing license from the DoF. Sections
17 and 18 of the MFO undermine the objectives enshrined in Section 19 of the MFO. It
is the Office of the Director, the marine wing of the DoF, which is responsible for the
management, conservation, supervision and development of marine resource and for

issuance of fishing licenses depending on the standing stocks and the maximum annual
harvestable stock.

Under the cover of this legal exemption, the number of motorized traditional fishing
vessels operating within the 40 m depth line has increased alarmingly™. It is a situation
which might lead to the overexploitation of the resource. The provision of section 19 of
the MFO has been vitiated by Sections 17 and 18 as the discretion in ascertaining the stock
and maximum harvestable stock may not lie with the MMD. MMD as a government
agency is mainly responsible in ensuring safe navigation and preventing shipping accidents,
not in regulating fishing activities. It is the marine wing of the DoF which has the authority
and legal responsibility to ensure sustainable fishing yield. In the near future, due to such
legal flaw, the number of fishing vessels might exceed the stock limit resulting in irrevers-
ible destruction of the country’s fishing resource.

12

b3

~Bangladesh ship” means a ship belonging lo a statutory corporation, a ship acquired and owned by a foreign national
or company and leased out to the government or a citizen of Bangladesh or a Bangladeshi company under such an
agreement that the ownership of the ship shall be transferred after a specified period of time to the government or
such citizen or company in accordance with the terms of the agreement or a ship owned wholly by persons each of
whom is: (a) a citizen of Bangladesh; or (b) a company which fulfills the following conditions, namely: (i} the principal
place of business of the company is in Bangladesh; (ii) shares representing more than fifty percent of the share capital
of the company or shares carrying more than fifty percent of the total voting power are held by citizens of
Bangladesh; (iii) the majority of the directors of the company are citizens of Bangladesh; and (iv) either the Chairman
or the Managing Director of the Board of Directars of the company is a citizen of Bangladesh.

During the period from 1974/75 10 1981/82, the number of mechanized fishing vessels increased by 150 % and up
10 this period from 1985 it increased by 225%.
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Policies Covering Coastal Fisheries
and Environment

olicies are enumeration of guidelines for translating the objectives of the
I)governmem’s commitment to attain socioeconomic justice for the people.
Policies are general principles by which a government is guided in its manage-
ment of public affairs, or the legislator in its measure. This term, as applied to a law,
ordinance, or rule of law, denotes its general purpose or tendency considered as directed
to the welfare or prosperity of the state or community (Black 1998). It provides a
context within which more detailed decisions about organization, resource allocation,
procedures, etc. are made.

6.1 NaTioNaL FisH Pouicy (NFP)

In 1998, the Ministry of Fisheries and Livestock introduced the National Fish Policy
(NFP). Its objectives were: (1) to develop and increase production of fish resource; (2) to
alleviate poverty by creating opportunities for self-employment and for improving the
socioeconomic condition of fisherfolks; (3) to meet the demand for animal protein; (4)
to earn economic revenue and foreign exchange through export of fish and fish prod-
ucts; and (5) to maintain ecological balance, conserve biodiversity and develop public

health.

The objectives set forth seem exhaustive, but there is a need to harmonize these with
other sectoral policies as prioritization of policy provisions often depends upon striking a
balance between the issue of economic revenue and other criteria.

Prior to reviewing the relevant provisions on coastal fishery in the NFP, a short de-
scription of policy guidelines on other fishery regime is in order. NFP may be classified
into six components based on the different fishing environments:

< Conservation, management and exploitation guidelines for inland open water
fishery (Item 5.0);

< Fish culture and management guidelines for inland closed water fishery (Item
6.0);

% Guidelines for coastal shrimp and fish culture (Item 7.0);

4]



Management of Fisheries, Coastal Resources and the Coastal Environment in Bangladesh:
Legal and Institutional Perspectives

6.1.2

Guidelines for conservation, management and exploitation for marine fisheries
resources (Item 8.0); and

Additional guidelines relating to fish resources (Item 9.0).

Salient Features of the NFP Relating to Coastal Fisheries and
Environment

The policy encourages integrated culture of fish and shrimp in flooded and
slightly saline paddy fields.

To maintain and protect the environment in the coastal region and to take the
necessary steps to integrate fish and shrimp cultures in the paddy fields.

Prohibition of mangrove destruction for shrimp and fish culture.

Shrimp farm owners are compelled 1o plant trees to maintain environmental

balance.

The establishment of postharvest facilities are encouraged in order to pre-
vent shrimp wastage.

The NFP underscores the need to encourage the establishment of hatcheries
by the private sector.

Shrimp culture area in the coastal region are delineated.

The use of chemical fertilizers is prevented due to its deleterious impact on
environment.

Environment-friendly fish and shrimp culture shall be followed.

Activities having negative impact on fisheries resource or related to fish cul-

ture shall be regulated.

Enforcement of laws shall be strengthened to prevent the disposal of un-
treated industrial waste into water bodies.

Natural water bodies and marine biodiversity shall be protected.

Prohibition on fishing shall be imposed on trawlers in coastal marine areas
below the 40 m depth line.

Conservation of Biological Marine Resource

Earlier survey reports have revealed that the current exploitation trend of marine
fish species and shrimp has reached close to its maximum yield. To conserve the
marine resources, steps shall be taken to limit exploitation and the number of mecha-
nized fishing vessels. The number of trawlers shall be regulated and fixed in relation
to the available stock of fish resource (Article 8.2.1).
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Regulation shall be imposed on the use of the set bag net (bebundi) which is
responsible for the destruction of juvenile shrimps and other fish species (Article
8.2.2).

Estuaries, rivers and canals get highly populated with shrimp fry through larval
migration. To protect the shrimp population, catching of certain species of shrimp

(bagda, chaka, harina) from the breeding ground shall be prohibited (Article 8.2.3).
6.1.3  Artisanal Fisheries Sector

The right to catch fish in the coastal area shall be reserved for the artisanal fisherfolk.
On the basis of the research results of resource surveys, areas where small and com-
mercial fishing can occur should be delineated and fixed by necessary laws.

Special attention shall be given to the development of soctoeconomic conditions
of the fisherfolk. In order to achieve this end, the following programs shall be
undertaken (Article 8.3.4):

% Insurance projects for boats, engine, gear, fish, property and life of fisher-
men shall be instituted;

*» Each boat shall be equipped with life-saving materials and radio;
% Necessary measures shall be taken to prevent piracy;

** Members of fisherfolks’ organizations shall be trained in the use of newer
and more advanced technology for catching, conserving, distributing and
processing of fish and steps shall be taken to assist them in enhancing profes-
sional capability and family income;

< Supervisory credit system shall replace the current collateral system of credit;
and

% More landing and processing facilities in coastal areas shall be constructed to
ensure preservation of fish and fair price 10 the catch of poor fishers.

In addition to the NFP, there are a number of other policies which contain guidelines
regarding the conservation and management of the coastal environment.

6.2 NATIONAL WATER PoLicy (NWP)

The National Water Policy adopted in 1999 underscores the need to utilize the
underground and surface water resources in an integrated manner. The Policy covers
1ssues connected with management of catchment areas, their rights and distribution, the
involvement of government and nongovernment sector in promoting public health,
fishenes, navigation, agriculture, industry and environment. The water policy places particular
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emphasis on the involvement of the people for better management of water resource in
order to achieve economic development, gender equality and promote environmental
awareness. Relevant portions of the National Water Policy are mentioned below:

6.2.1 Water, Fishery and Wildlife

& Due consideration shall be given to fishery and wildlife while making plans
for the utilization of water resource in different areas;

& Necessary steps shall be initiated for minimizing the environmental damages
caused by rivers and their water flow;

< Implementation of drainage project shall avoid the public wetlands and beels
are considered as primary habitats for waterfowl and other animals;

s Conservation of baor, beel, haor and borrow pits located on the sides of roads
shall be undertaken for fish production and development and maintenance
of connection with rivers throughout the year;

& The water development plan shall not interfere with movement of fishand
water-regulating structures must provide sound migration and breeding routes

of fish; and

< Aquaculture in low saline water shall be limited within specified arcas as de-
clared by the government.

6.2.2  Water for Environment

2 To maintain environmental balance in estuaries sufficient flow through ripar-
ian channels needs to be ensured; and

b. Necessary steps need to be taken in removing existing unapproved structures
from rivers or any water flow as well as prevention of activities which inter-
fere with water flow and which cause environmental problems.

NATIONAL ENVIRONMENT PoLicy (NEP)

The Policy underscores the need for the development of fisheries resources which
will have no adverse impact on the environment, especially on the mangrove ecosystem.
The guidelines envisaged in the National Environmental Policy of 1992 are as follows:

a  to ensure appropriate environment for the conservation and development of
fisheries and livestock (Article 3.8.1);

b. to prevent activities which disturb the wetlands/natural habitats of fish and en-
courage rehabilitation (Article 3.8.2);
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to ensure that development activities in fisheries and livestock do not create any
adverse impact on mangrove forests and other ecosystems (Article 3.8.3); and

to evaluate existing projects on water resources development, flood control and
irrigation to determine their adverse impact on fisheries and adopt measures for
alternative fish culture to improve environmental conditions (Article 3.8.4).

NATIONAL CONSERVATION STRATEGY (NCS)

6.5

Striking a balance between conflicting and competing needs for the present, conserv-
ing life support systems and preserving the renewable and nonrenewable resources for
future generations demand sound analysis and commitment. Keeping in view this ideol-
ogy, the government in 1991 prepared a National Conservation Strategy (NCS), which
has been awaiting final approval. The following are relevant provisions in the NCS:

The Sunderbans are to be managed in an integrated manner;

In the context of Bangladesh, a well-defined land use and water use policy par-
ticularly in the brackish water zone is yet to emerge;

Preservation of mangrove forests which provide nursery, food and shelter to
shrimp and other estuanne living resources;

Allocation of government-owned coastal land with most suitable physical envi-
ronment for shrimp culture and provision of technological support to farmers
for intensive aquaculture. It will be made obligatory for shrimp farmers 1o grow
mangrove forests around the farm where such forest does not exist;

Establishment of shrimp hatcheries for production of juveniles and discourag-
ing the wasteful method of trapping floating eggs and juveniles in open waters;
and

Importation of appropriate and environmentally sound technology.

NaTioNAL FIFTH FIVE YEAR PLAN (1997-2002)

The Plan has targeted the following to be achieved within the next five years:

Increased fish production and nutrition value;
More employment opportunities in fish and fish-related industry;

Development of the socioeconomic condition of fisherfolk, fish farmers and
other fish sector employees;

More revenue earnings through export of shrimp, fish and fish products;
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< Development of public health, aquatic environment and fishery management
regime;

¢ Development of fish harvesting, landing and marketing systems; and

% Improvement of research, management and training on fishery-related activities.

6.6 SALIENT PoINTS OF PoLicIEs DiscUSSED ABOVE

6.6.1 Shrimp Culture

The NFP recognizes the necessity of formulating guidelines for coastal shrimp
and fish culture. It emphasizes an integrated culture of fish and shrimp in paddy
fields. Some commendable points include a moratorium on cutting of mangroves
for shrimp culture, compulsory measures for planting trees on boundary areas of
shrimp farms, adopting scientific arrangement to prevent wastage of shrimp fry
during transportation and collection, demarcating areas for shrimp culture and lim-
iting the use of chemical fertilizers in shrimp culture.

The National Water Policy limits aquaculture operations in the low saline water
area as designated by the government.

The National Environment Policy suggests taking steps for preventing adverse
impact on the mangrove ecosystem while undertaking development activities in fish-
eries.

6.6.2 Industrial Pollution

To check the increasing problem caused by industrial pollution, the NFP under-
scores the need for stringent enforcement of laws to regulate the disposal of un-
treated industrial wastes into water bodies.

The National Environment Policy is a guide for the adoption of corrective mea-
sures by polluting industries.

6.63 Number of Fishing Operations

To conserve the resource in the marine and coastal areas, decision shall be taken
to limit its exploitation and the number of mechanized fishing vessels plying the
waters as stated in the NFP.
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6.64 Use of Gear

Regulation shall be imposed to regulate indiscriminate operation of set bag net
(bebundi) responsible for destruction of juvenile shrimp and other fish species as pro-
posed in the NFP.

6.6.5 Fishing Communities

The NFP addresses issues connected with the development of socioeconomic
conditions of coastal fisherfolk, such as insurance projects for boats, engines, gear,
life-saving materials, training for using improved technology aimed at conserving the
resource and granting of supervisory loans instead of collateral system of credit.

6.6.6 Embankment Projects

The NFP emphasizes the protection of natural water bodies while the National
Water Policy has taken a step further by advising that water development plan must
not interfere with movement of fish, and water-regulating structures must have facili-
ties to provide sound migration and breeding pathways of fish. Moreover, the Na-
tional Environment Policy is in favor of evaluating existing projects on water re-
sources development, flood control and irrigation to determine their adverse impact
on fisheries.

6.6.7 Land Use

The National Conservation Strategy for Bangladesh expresses the need to for-
mulate a well-defined land use policy and the National Environment Policy encour-
ages land use systems in consonance with various ecosystems.

6.7 EnD NOTES

According to Article 8(2) of the Constitution of Bangladesh, policies are not judi-
cially enforceable, but shall give direction 1o the State in law making. Perhaps, that may be
a good reason for incorporating all good items in the policies as one cannot go to the
court of law for enforcement of policy provisions. However, in one case? the court
observed that while dealing with public resource through any statutory body, and in the
absence of any rules or laws made by such body, the government must follow certain
fixed standards, principles, guidelines applicable to all persons.

24

Sharping Matshajibi Samabaya Samity Limited vs. Bangladesh and others, 1987 BLD, AD, p.106.
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Through this avenue, attempts were taken by nongovernmental groups to pursue
the objectives enshrined in a number of sectoral policies. It may be seen from the
enumeration of policy provisions above that they are mostly of recent introduction
but in most sectors the legal provisions are existent but not in the fashion as stated in
such policies. Therefore, to update legal norms and to make policy provisions com-
patible with each other, the existent laws need to be amended or new ones need to be
enacted 1o keep pace with policy developments. The environmental regulatory re-
gime of environment in the country often suffers from such lack of activism.

”T:l/\erefore, to updaie |ega|
norms and to make policy
provisions cow\paﬁHe with
each other, the existent laws
need to be amended or new
ones need to be enacted to
keep pace with policy

developmenfs.

The environmental regulatory
regime of environment in the
country ofteh suﬁers from

such lack of activism.”
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fisheries in Bangladesh. The roles and responsibilities of these institutions are
described below. The primary and principal organizations and institutions
responsible for regulation, management and development of fish production from inland,
coastal and marine sources are the Department of Fisheries (DoF), Bangladesh Fisheries
Development Corporation (BFDC) and Bangladesh Fisheries Research Institute (BFRI).

’ I 1 here are several institutions involve in the management and development of

71 MinNisTRY OF FISHERIES AND Livestock (MOFL)

The Ministry of Fisheries and Livestock (MoFL) was created in 1985 when the Fish-
eries Division and Livestock Division were carved out of the Ministry of Agriculture. A
Minister appointed through the political process heads MoFL. A Secretary, a senior civil
servant, assists the Minister. A Joint Secretary, a Deputy Secretary, three sections and a
small planning cell are responsible for the following:

*»» Preparation of schemes and coordination of national policies in relation to fish-
enes;
% Prevention and control of fish diseases;

% Control, management and development of government fisheries which are un-
der the development scheme of this Ministry and such other fisheries which will
be included in the future;

» Conservation of fish and other population of aquatic organisms of economic
importance;

< All mauers relating to marine fisheries like permission, licensing and monitoring
of operations of fishing vessels, including factory ships;

*» Fishing and fisheries beyond territorial waters (including deepsea fishing), fish
harbor, fish quality testing, laboratories and other ancillary organizations; and

¢ Uulization of coastal land for brackish water shrimp culture.

The Ministry is primarily a policymaking agency. The implementation and execution
of policies is in the hands of the agencies mentioned below.
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7.1.1

Department of Fisheries (DoF)
7.1.1.a Evolution of the Department

The Department of Fisheries (DoF) was established in 1908 under the Prov-
ince of Bengal. This department merged with the Department of Agriculture in
1910. Subsequent to such merger, the DoF went through several bureaucratic
transformations in its history. The DoF was entrusted with the task of imple-
menting the Indian Fisheries Act of 1897. Because of the non-availability of
necessary institutional support, the DoF was abolished in 1923 and was again
revived in 1942 with the original task of augmenting fish production.

In 1947, the office was renamed as the Directorate of Fisheries and the
headquarters was shifted from Calcutta to Comilla, located on the southeast of
the capital city. In the initial years of such transfer, the Directorate mainly looked
after fish marketing and fishers’ welfare. It prepared the Protection and Conser-
vation of Fish Act (1950). It hired some ponds and managed small-scale nursery
activities to grow fry and fingerlings of major carps for distribution among
private fish farmers. The Directorate was split into the Research and Extension
wing in 1954 and then its headquarter was shifted to Dhaka, the capital city.

In 1971, the Directorate was renamed as the “Department of Fisheries”
(Ahmed and Hossain 1995).

7.1.1.b Responsibilities of the DoF

The institution was not created by any specific law stipulating its substantive
powers and functions. It transformed itself through the years by gradual devel-
opment. The DoF expanded its activities, and in the process the following re-
sponsibilities have emerged:

< Advise the government regarding extended management of the inland
and marine fisheries resources and other aquatic animals of economic
significance;

% Advise the government regarding the environmental conservation and
development and protection of water bodies;

% Assist the line Ministry in formulating policies regarding the management
and development of fisheries resources and other fish-related matters;

% Conduct survey and stock assessment of the existing fisheries resources;

% Identify the present status and productivity of marine water bodies and
monitor the fish catch of the trawler fleet;
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Take steps for the management and conservation of inland and marine
fisheries resources;

Formulate fisheries-related acts and ensure the enforcement of the acts,
ordinances and regulations;

Formulate and implement development projects for fish culture, fisher-
ies resources management, fish processing and utilization, and other fish-
eries development related activities;

Monitor, evaluate, analyze and coordinate fisheries development related
activities. Coordinate fisheries-related inter-organizational activities with
other institutions and bodies engaged in this sector like the Fisheries Re-
search Institute, Bangladesh Fisheries Development Corporation,
Bangladesh Agricultural Research Council, Rural Development Board,
Bangladesh Water Development Board, Export Promotion Bureau,
Department of Environment, Krishi Bank, etc.;

Disseminate improved fish cultivation techniques;

Run fish seed multiplication farms and fish hatcheries as demonstration
as well as to supply high-quality indigenous and exotic fish fry and fin-
gerlings to the fish farmers. Impart to farmers through training in these
demonstration farms;

Demonstrate and extend improved and appropriate technology for
shrimp culture through shrimp farms and shrimp hatcheries;

Arrange institutional credit for fish farmers, shrimp cultivators, fisherfolk
and fish traders;

Carry out fisheries extension service and transfer of technology on fish
farming, fish harvesting, fish preservation and fisheries management;

Arrange in-service training for the officers, staff and field level extension
workers of the DoF;

Arrange training for the extension workers of various private organiza-
tions, landless peasants, unemployed youth, fish farmers, fisherfolk, etc.;

Enforce quality control measures and issue health centificates for export-
able fish and fish products;

Arrange for the Thana Fishery Officers to participate in Fisheries-related
development and extension activities at the Thana level. At the same time
implement acts, ordinances;

Carry out programs for the sociceconomic development of the fisherfolk
community;

Lise with fisheries-related regional and international organizations; and

Coordinate investment in the various sectors of the fisheries industry like
trawling, fish processing, etc.
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7.1.1.c Present structure of the DoF

The DoF is headed by the Director General who is supported by two Di-
rectors—one for marine fisheries and one for inland fisheries. The Director of
marine fisheries is to take care of all functions related to marine survey, enforce-
ment of laws and licensing, etc. The Director of inland fisheries, with headquar-
ters located inland, is responsible for administration and finance, training, fish
culture and extension activities and management of field offices.

The field level setup consists of Deputy Directors in charge of six Divisions
presently designated as divisional fishery officer, District Fishery Officersin charge
of 64 districts and 456 Thana Fishery Officers (TFO). TFOs are supposed to
render extension service and at the same time are responsible for the implemen-
tation of all rules, acts, ordinances, etc. There are three Principal Scientific Offic-
ers (PSO) equivalent to a director.

7.1.1.d Marine wing (Department of Fisheries)

The MFO has entrusted the director the responsibility for the management,
conservation, supervision and development of marine fisheries and the imple-
mentation of the objectives set out in the MFO (Section 5). The responsibilities
under the MFO has briefly been discussed in Chapters 2 and 3. Considering its
implication on coastal fishery, and on the basis of territorial application, the func-
tions enumerated in the MFO and the rules made thereunder have been summa-
rized below:

& The director shall be responsible for issuing fishing licenses in respect of
all marine fishing in the Bangladesh fisheries waters (Section 8);

& The director shall specify the species of fish to be caught, the type of
fishing gear to be used, the method of fishing and location for catching
fish (Section 13);

& The director shall ask the holder of any license to provide detailed infor-
mation of catches and the sale as prescribed in the form (Section 14);

& The director has the responsibility of keeping the shipping routes free
from fishing vessels (Section 15);

& The director may attach all or any of the following terms and conditions
toany license:

(a) theareas within which, and the period during which, fishing is au-

thonized;

(b) the species, size, sex, age and quantities of fish that may be caught or
taken;
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(©) the methods by which fish may be caught or taken;

(d) thetypes, size and amount of fishing gear that may be used by the
fishing vessels; and

() statistics relating to the catch to be provided.

The director may refuse to issue a fishing license to local fishing vessels
and may also cancel, suspend or refuse to renew the license for the pur-
pose of proper management, conservation and development of fishery
to suit the best interest of the marine fishery (Section 19);

The director shall take steps to:

() prevent the use of or attempts at using any explosive, poison or
other noxious substances for the purpose of killing, stunning, dis-
abling or catching fish; and

(b) prevent the use or attempts to use any prohibited methods of fish-
ing as prescribed or of fishing gear prohibited under any rule (Sec-
tion 26).

The director shall prevent the use of nets which has a mesh size below
the size prescribed by any rule or this Ordinance (Section 27);

The director shall take necessary measures to prevent:
(@) fishing or attempt to fish in marine reserves;

(b) dredging, extraction of sand gravel, discharging or deposition of
waste or polluting matter and destruction of natural breeding grounds
in marine reserves; and

(©) construction or erection of any building or other structure on or
over any land or waters in the marine reserve (Section 29).

The director shall order and supervise the sale of any fish or other article
of a perishable nature seized and the proceeds are dealt in accordance
with the provisions of this Ordinance (Section 38);

The director shall be responsible in enforcing laws and rules regarding
the conservation and management of fisheries (Rule 7, MFR);

The director shall initiate necessary measures in keeping the trawler fleet
outside of the coastal area as mentioned in the rule made under this

ordinance (Rule 15, MFR);

The director shall ensure that all fishing vessels shall have license for fish-
ing, possess valid required certificates, display nationality sign through
vessel flag and suitable marking (Rule 17, MFR); and

The director shall be responsible for the issuance of identity card (not
transferable) to every person engaged in fishing (Rule 17, MFR).
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7.1.2  Bangladesh Fisheries Development Corporation (BFDC)

BFDC was established in 1964 in order 1o promote the fishing industry in
Bangladesh and for certain other matters connected therewith. After independence,
the BFDC received its permanent legislative structure under the Bangladesh Fisheries
Development Corporation Act of 1973. BFDC is entrusted with the authority to
acquire, hold or dispose of fishing boats, fish carriers, road and river transports and
all equipment and accessories necessary in connection with the development of fish-
ing industries. The general direction and administration of the corporation and its
affairs shall be vested in a board, which shall have full authority in exercising all
powers and performing all acts and things the corporation is entitled to. The board,
in discharging its functions, shall act on commercial considerations and shall be sub-
ject to the supervision and control of the government and shall also be guided by
such general or specific instructions as may, from time to time, be given to it by the
government. According to Section 6 of the BFDC Act 1973, the corporation shall
take such measures as it thinks fit for the development of fisheries and fishing indus-

tries in Bangladesh. To carry out the purposes of this Act, the BFDC shall have
power to:

%+ Take measures for the development of fisheries and fishing industry;
% Establish the fishing industry;

% Establish units for capturing fish and promoting a better organization for the
exploitation of fish wealth;

» Acquire, hold or dispose of fishing boats, fish carriers, road and river trans-
ports and all equipment and accessories necessary in connection with the
development of fishing industry;

<+ Establish units for preserving, processing, distributing and marketing of fish-
products;

% Advanceloans o fishing industries and to the fisherfolks’ cooperative societtes;
< Encourage establishment of fisherfolks’ cooperative societies;
¢ Undertake surveys and investigation of the fish resources;

%+ Establish institutes or make arrangements for the training and research in the
methods of catching, processing, transport, preservation and marketing of

fish;
< Set up organizations for export of fish and fish products; and

< Acquire, hold and dispose of such other properties as required for carrying
out all or any of the above-mentioned purposes.

‘The BFDC was the major contributor to the development, modernization and
industrialization of coastal and marine fisheries. Over the years, however, its activities
have been reduced. It operates approximately in five landing centers in the coastal
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districts with facilities for berthing, bunkering, ice, water and preservation for landing
of fish catch by traditional local motorized and non-motorized fleet.

7.1.3  Fisheries Research Institute (FRI)

FRI has been established through the adoption of the Fisheries Research Institute
Ordinance of 1984 to carry out and coordinate fisheries research and to assist in the
development of more efficient and economical methods for fish production, man-
agement, processing and marketing in Bangladesh. Section 6 of the FRI Ordinance
spelled out the functions of the institute as follows:

% To carry out and coordinate fisheries research in Bangladesh;

% To assist in the development of more efficient and economical methods for
fish production, management, processing and marketing; and

% To do such other acts or things as may be considered necessary for carrying
out the purposes of this ordinance.

The Fisheries Research Institute (FRI) was established in 1984 as an autonomous
body under the administrative control of the MoEE

7.2 MINISTRY OF LAND (MOL)

The ownership of the jalmobals whether open or closed within the territorial limit of
inland waters shall be vested with the Ministry of Land (Article 223, Land Management
Manual of 1990). According to Article 186 of the Land Management Manual (LMM),
the management of around 10 108 jalmobals is vested with the MoL. The nature of the
two types of jalmobals, the evolution of their management regime and the management
procedure has been discussed in detail in Chapter 3 of this study.

7.3 Coast GUARD

The coast guard has been constituted under the Coast Guard Act of 1994 to protect
the national water territory and to prevent illegal fishing and environmental pollution in
marine areas.

In June of 1998, the Coast Guard acquired a number of vessels for patroling the
coastal area. Matters like environmental pollution have been incorporated in the law, al-
though the focus of the Coast Guard may be limited to checking smuggling or prevent-
ing intrusion of foreign fishing vessels.
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7.4

INSTITUTIONAL ISSUES

There is no particular institution to look after the matters occurring in the coastal
region. It is the DoF, with its two wings, which takes charge of the issues.

74.1

7.4.2

74.3

The DoF is responsible for the conservation and protection of fish and
fishery in the country as mandated by the Protection and Conservation
of Fish Act of 1950 and the MFO. However, it seems that the institution
is not clear about its mandates. For example, the issues of industrial
pollution, construction of coastal embankment, issuance of fishing li-
cense from the Mercantile Marine Department under the Department
of Shipping, use of unsustainable gear can be cited where the DoF did
very litle in clarifying its jurisdiction and in explaining to the stakeholders
its role and mandates under different governing legal instruments.

Monitoring and awareness are both important from the perspective of
ensuring compliance with legal requirements. In the context of Bangladesh,
most of the fishermen are poor and uneducated, and it is absurd to
expect people in the lower classes to read law and abide by its provi-
sions, particularly with respect to obtaining fishing licenses, using appro-
priate gear and methods 1o fish. In interviews with inhabitants of a
fishing village, the respondents believed that the fish is an endless re-
source so that they see no problem in using efficient gear like ESBN 1o
harness maximum output. An awareness campaign would help in mak-
ing the people understand the re-stocking pattern of fish, the necessity
of obtaining license to keep the number of fishing vessels up to the
sustainable yield level and issues connected with the use of destructive
gear.. However, it is frustrating to note that the fishermen even do not
understand the distinction between the fishing license which specify the
areas, period, species and methods to be used for catching fish and the
registration certificate which ensures the fitness of the vessels engaged in
fishing operations. The marine wing of the DoF is empowered by the
MFO to implement provisions relating to the conservation, develop-
ment and management of resources lying within the coastal and marine
waters but substantial measures still have to emerge from this wing to
generate compliance with rules and regulations from fisherfolks.

Under the provisions of the Bangladesh Merchant Shipping Ordinance
of 1983, vessels that fish in the coastal region up to a substantial depth
towards the sea are required to obtain registration certificates as a proof
of the vessel’s fitness in making such voyage. According to Sections 17
and 18 of the MFO local fishing vessels that possess a valid registration
certificate are not required anymore to obtain a fishing license from the
marine wing of the DoF. It is, however, the latter which has the
information about the resource potential and maximum harvest limits
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744

7.4.5

74.6

25

through the Marine Fisheries Survey and Management Unit.” Is there
any effective legal understanding in maintaining the relationship between
the two institutions regarding the issuance of registration certificates? If
yes, is there any regulating provision in the Bangladesh Merchant Shipping
Ordinance of 1983 for limiting the number of vessels? When a
prospective applicant files the document seeking registration of a fishing
vessel, what would be the legal plea for turning down the petition? Such
issues need to be resolved. Otherwise, under the existing legal arrangement
the number of fishing vessels may exceed the manageable number, thereby
exposing the resource to overfishing and fast depletion of fishery stocks.

The FRI is tasked to carry out and coordinate fisheries research in
Bangladesh. Two brackishwater and marine fisheries research stations
were established to undertake fisheries research, respectively, for the pur-
pose of generating basic scientific information for feedback to the stock
assessment program and to enable management and development of
the two fisheries. But due to inadequacy of scientific staff and lack of
training of personnel in these fields, the research programs have greatly
suffered. Instead of exploring the options through utilization of the
strength of these two stations, a Marine Fisheries Survey and Manage-
ment Unit (MFSMU) started functioning as a permanent set up of the
DoF for doing survey work on resource monitoring and management.
This, obviously, undermines the role of the FRI in generating research
information for determining policy goals. The overlap also reveals the
lack of coordination among different institutions under the same
policymaking body. What causes the failure in reconciling and streamlin-
ing the functions and roles of the different government agencies? Isit
the reluctance of the policymaking body or the failure of the respective
institutions in proving their credibility or the effort by any particular or-
gan to increase revenue as proof of its credibility?

The unclear DoF mandate that does not adequately define the tasks and
the demarcation of areas of responsibility in relation to those of sister
agencies such as BFDC and FRI has resulted in the overlapping and
conflict of programs. These are manifestations of lack of coordination
and unhealthy competition. The regulatory situation postulates that, as
the marine wing, the DoF is required by the MFO to manage the coastal
and marine fishery resource and therefore, the duty to conduct research
also falls within the domain of the DoF. This situation is obviously
causing the underdevelopment of other institutions.

The MFO or the Protection and Conservation of Fish Act of 1950 have
provisions for regulating the use of gear, including the catching of fry at
specified periods and places. However, the enforcement mechanism is
absent to address the socioeconomic issues connected with the use of

Permanent set up of the DoF for doing survey work on resource monitoring and management.
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748
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7.4.10

74.11

7.4.12

ESBN or shrimp fry catching fishery. Institutions responsible for en-
forcement of laws are constrained by lack of adequate knowledge of
socio-legal issues which, in most cases, results in the breaching of legal
norms. For example, it may be said that ESBN operators have tradition-
ally been using such net for generations. If it needs to be regulated, what
appropriate type of awareness, alternative, rehabilitative or legal mea-
sures need to be initiated? This would require involvement of people
from different fields of disciplines to be placed under one umbrella
organization that would help in clarifying the socioeconomic situation
and design programs or laws addressing social, technical and legal issues
in connection with fishery.

The marine wing of the DoF is incapable of understanding the jurisdic-
tion of the MFO. As stated in the preamble, this law would apply to the
management, conservation and development of marine fisheries in BFW
measured from the depth line of 18.29 m, but it seems from the activi-
ties of the institution that it exercises jurisdiction over the coastal area
below that depth line. In exercising jurisdiction over such area in accor-
dance with MFO, the marine wing may be challenged by anybody on the
territorial applicability of MFO. This can become a cause for legal battle
where the marine wing may not get a strong legal ground unless declared
so by the government (Section 2.a).

The data on fish catch statistics is not always dependable and may even
be misleading.

At the field level, the fisheries staff is thickly and more or less uniformly
posted to almost all the thanas and districts, instead of being spread out
to areas where the potential fisheries production may be increased.

The present structure is also incomplete in the sense that many key func-
tions are either absent on the organogram or, if they appear on it, are not
being followed. For example, although there is normally a “Research,
Training, Project Planing, Evaluation and Statistics Unit,” none of the
tasks expressed in its title seem to be actually carried out. There is also a
Fisheries Extension Section, but the absence of an organized extension
system and the lack of appropriate training for district and thana fisheries
officers constrain and hamper field operations.

There is a lack of delegation of power and decisionmaking is overly
centralized. This may be caused by unclear, inconsistent job descriptions
and authorizations and also by the higher level staff unnecessarily inter-
fering with the work of their subordinates and the subordinates not
defending their responsibilities.

Duties of each post are not clearly defined, and the supervisory posts
for subordinates are indicated through the sectoral guidelines under dif-

ferent laws as functions or powers of an institution.
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Chapter 8

Coastal Fishing Communities

ince the mid-1960s and is now in danger of breaking down. In the past, the

fisherfolk could control this occupation by themselves but now their old way

of life has been affected by the modern fishing techniques, changing socioeconomic

circumstances and other environmental factors. These traditional fisherfolks mainly fish in

coastal waters up to a depth of 40 m. Through experience, they evolved boat designs and

gear. Within the fishing communities there are two groups—one which operates and

owns small sized non-mechanized boats and the other group operates mechanized boats
(commonly known as trawlers) up to 40 m depth of the coastal waters.

The centuries-old tradition of fishing in Bangladesh has been under pressure
s

NON-MECHANIZED SMALL-SCALE FISHING

8.2

This type of fishing is confined to a certain depth. Prior to 1995, before the leasing of
open jalmobals was abolished, fishers were required to pay taxes, depending on the gear or
boat size, to the leaseholder for access to rivers and estuaries. After its abolition, access is
now open to all without payment of any tax, even to the government. Various types of
fishing continue, such as off-season, contractual and subsistence fishing. The sharing of
benefit from the catch of the fishing varies in the different regions of the coastal area.

MECHANIZED FISHING

In 1966-1967, with the motorization of the

traditional fishing crafts (12-14 m long), coastal fish-

“The centuries-old tradition
of fisl'\ing in Bangladesh has
been under pressure since
the mid-1960s and is now in
danger of breaking down.”

ing drastically changed. With the development of
anewer and sophisticated technology, the number
of mechanized boats increased by at least 150%.
This fishing practice is capital-intensive and ordi-
nary fishers who cannot afford it act as hired la-
borer to the person who owns boats and gear.
These boats operate eight months a year between
the shoreline and the 40 m depth contour line.
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8.3

With the commencement of the fishing season, the company?* enters into an infor-
mal contract with one of the Majhi?’ who acts as the leader of the voyage and also hires
fishers. Depending on the size of the boat, the number of crew varies from 15 to 20
persons. The company does not give them wages on regular basis. These fishers are
recruited and paid through profit sharing. To cover incidental costs necessary for operat-
ing the boats, the company provides adequate capital. Prior to the commencement of a
voyage, the company also pays each staff a certain amount of money to cover the ex-
penses of the family left behind. Each voyage lasts for 8 to 10 days depending on the
availability of fish. After the harvest, the fishers take the total catch to designated landing
sites and during such interval, they often visit their families. In an interview with a group
of fishers in one of the coastal fishing villages, it was learned that during one fishing
season of six months the income of each staff of the boat may range from 15 000 to 50
000 taka (US$300 to 1000) and sometimes even more than that.

PRACTICE IN SHARING BENEFITS

With the increasing commercialization of the fishing industry, the practice in sharing
the benefits of the catch has also been restructured. The most common practice today is
for a boat and gear owner to pay an agreed percentage of the value of each catch after
covering the operating costssuch as fuel, ice and food. The sharing arrangement varies
from one area to another, on the type of fishery practice and between periods in a fishing
season.

The system is changing in favor of labor, probably because of mechanization. Mecha-
nized boats need more net capacity than non-mechanized ones. The former can also
cover a much wider area. Both these factors augment the demand for labor. The Mecha-
nized Boat Owners Association has been trying to develop a definite guideline on profit
sharing. The members of the association generally follow the practice of sharing profit
into two parts—one for the boat owner and the other for the fishers. The fuel and
incidental costs of the voyage is deducted from the total amount. The advance paid by
the boat owner, if any, is also deducted proportionately from the share of the fishers. The
rest of the amount is divided among the fishermen as remuneration for their contribution
to the expedition.

This calculation is based on the practice of sharing benefits followed by the members
of the Mechanized Boat Owners Association.

26

27

The fishing boat and gear are owned by an individual popularly known as ‘company’, a very common feature throughout
the whole coast of Bangladesh.

A person who has knowledge about the fishing ground, understands the weather and water environment that supports the
availability of fish.
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Box 8-1. Profit Sharing Scheme.

For a six-month season and five fishers are engaged in fishing. Each of
the crew received 6 000 takain advance from the company. For example,
at the end of the season at 300 000 taka worth of fish has been sold.

Cost (40 000) incurred at the beginning of the voyage is deducted:
300 000 - 40 000 =260 000

Therestof the amountis divided into two shares—one for the boat owner
and the other for the fishers:

260000/2=130000
Advance paid by the Company is deducted from the fishermen'’s share:
130000 - 30 000 = 100 000

Iffive persons including the Majhi fish, then the amount would be divided
into seven shares. Five shares will go to the fishers and two shares will go
to the Majhi for his expertise.

8.4 SIGNIFICANT FEATURE OF
ESBN OPERATION

Estuarine set bag net (ESBN) op-
eration in the eastern region of the
coastal area has a significant feature.
In talks with local fishermen, it was
revealed that individuals may possess
nights to underwater locations where
ESBN may be set. Such right may also
be leased to others. It is really sur-
prising to note that although the river
is a public property, the right of pos-
session for operating ESBN is even
transferable from one’s heir 1 another
person if payment is made. The fish-
ers interviewed further added that
such transfer of rights to persons other
than family members hardly takes

place. When they were asked how they were able to possess these rights they replied that

they inherited these from their predecessors.

8.5 ConrLiCcT BETWEEN ARTISANAL FISHERS AND INDUSTRIAL TRAWLERS

Based on the statement made by the fishers, several conflicts were mentioned:

% Trawlers destroy the nets placed by the artisanal fishers;

¢ Trawlers are responsible for the destruction of their fishing grounds; and

% Trawlers are intruding/invading the areas where artisanal fishers generally fish.
8.6 MONITORING

The fishers complained that sometimes the Bangladesh Navy stops boats and looks
into their papers. A frustrating scenario was revealed regarding the requirement of fishing
license or registration. The fishers do not even understand the difference between a fish-
ing license and a registration. They said that they were never educated on the requirement
of obtaining a fishing license nor were they informed of its purpose.
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8.7 CREDIT

Although several schemes have been launched to provide credit to the poorest, it is
generally observed that the benefits hardly reach them. With limited scope for institutional
credit the poor turn to non-institutional credit suppliers. Most of these money lenders
charge exorbitant rates of interest. By and large, small-scale fisherfolk lead a life at the
subsistence level. Because their economic base relies mainly on physical labor, their living
conditions can be improved only if they get credit at low interest rate. The system of
credit plays a significant role in determining the real success or failure of a program for
the poor. The National Fish Policy underscored the need to introduce a supervisory
system of loan to replace the collateral-based credit system.

8.8 RoLE oF NGOs

There are a number of nongovernment organizations working with fishing groups.
Their activities focus on group mobilization and credit provision. They also carry out
programs on awareness building on environmental conservation and alternative source
of livelihood during off-season.
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Chapter 9

Impacts and Expansion of the
Coastal Shrimp Culture

Te traditional shrimp culture in Bangladesh is quite old, but from the early
s

eventies when demand and price of shrimp in the world market became

very high, coastal shrimp culture started to expand very rapidly in the mangrove

and poldered areas (Mahmood 1986). In the 1980s, intensification of shrimp culture

began in coastal areas. Now, the three modern types of shrimp culture viz 4 viz extensive,

semi-intensive and intensive methods are being practiced in the coastal areas of Bangladesh.
The major species cultured are Penaeus monodon and Marcobrachium rosenbergii.

The shrimp industry contributes around 86% to the total foreign exchange earnings.

9.1 AREA SUITABLE FOR AND UNDER SHRIMP CULTIVATION

It is estimated that out of the 3.6 million ha of coastal areas, about 2.5 million ha of
brackishwater areas are suitable for shrimp culture, of which about 0.25 million ha have
been projected as very good areas for coastal aquaculture. According to the National Fish
Policy (1998), around 1.40 lakh ha (1 lakh = 100,000) is under shrimp cultivation in the
coastal region but in practice the area stands at 1.46 lakh haaccording to NijeraKori, a
national NGO working with landless people in coastal districts on land rights. A fishery
development plan prepared for Bangladesh by the United Nations Development Pro-
gram (UNDP)/Food and Agriculture Organization (FAO) in 1985 reported that a total
of 129 530 ha of coastal areas would come under shrimp and fish aquaculture within the
next 20 years. However, the present rate of expansion of shrimp farm has already ex-
ceeded the target fixed by UNDP/FAQ. The culture ponds are clustered mainly in two
coastal regions—western and eastern—accounting for 70% and 30%, respectively, of the
total distribution.

9.2 SHRIMP FARM OWNERSHIP PATTERN

The shrimp-farm (gher) ownership pattern is complex. In general, the gher pattern may
belong to the following categories with some minor variations:

% Small landowners, but rarely medium landowners, organize themselves into groups
for shrimp farming. They contribute land and money and do the farming jointly.
This category is not as popular as other patterns.
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9.3

% Large landowners usually contribute their own land and lease neighboring plots,
usually for one year. Lessors get only the rentals and no share of the produce.
Lessors may or may not have the right to grow rice during the monsoon season,
depending on the contractual arrangement or on the will of the lessor.

< Absentee landowners, including outsiders providing capital, usually set up shrimp
ghers. This takes most of the land from small and medium landowners having
plots in the vicinity of the absentee owner’s own land. They usually ally them-
selves with neighboring medium landowners by taking their land and giving them
a share in the farm operations and income.

% There is another type of land holding system for shrimp cultivation. Khas (public)
lands identified as suitable for shrimp cultivation are leased out to fisherfolk/fish
business entrepreneurs/fish processors. This process of land settlement is done
by a policy for management of shrimp estates® introduced on 30 March 1992.
Prior to the declaration of any khas land as shrimp estate, it must get the approval
of the National Shrimp Estate Management Committee headed by the Minister
of the Ministry of Land. This procedure is a little lengthy and complicated, but
to some extent, it has the advantage of creating accountability and equitable dis-
tribution of land.

ImPACT OF SHRIMP CULTURE ON ENVIRONMENT AND SOCIAL STRUCTURE

The impact of shrimp culture varies in the three coastal regions in terms of the socio-
environment criteria. In the eastern region, the practice of state-owned mangrove forests
has expanded. Conversely, in the western region a large portion of land owned by local
farmers has been utilized for shrimp culture either with or without voluntary arrange-
ment.

9.3.1 Mangrove Destruction

The total disappearance of 2944.0 ha of Chokoria mangroves in the northern
region is an example of how shrimp cultivation has caused unprecedented harm to
the unique mangrove ecosystem of the country. Bangladesh has lost more than 50%
of the mangroves in the Chokoria area by leasing out the mangrove marshes for
shrimp culture since 1977. What remains of the Chokoria mangroves today is only
the name. A few columns of the unique mangroves are what remains on the banks
of the Moheshkhali channel and other rivers. They stand there only to deceive the
tourists and new arrivals, if they do not venture out 1o see what lies beyond the dikes.

The process of conversion commenced in 1976 when declared reserved forests
(Section 3 of the Forest Act 1927) were opened by the government to develop
shrimp farming, The Ministry of Fisheries and Livestock leased out mangrove for-
ests to individuals by making plots of 4.0and 12.0 ha.

28

Land/div.-8/shrimp/227/91/217).

64



Chapter 9: Impacts and Expansion of the Coastal Shrimp Culture

Although the Forest Act of 1927 had stringent provisions for maintaining eco-
logical balance in the reserved forest by stipulating that no fresh clearing for cultiva-
tion or for any other purpose shall be made in such land except in accordance with
such rules as may be made by the government (Section 5), it was important to note
that such is a callous event of forest killing sanctioned by the government as autho-
rized through Section 5 of the Forest Act. Is there a way to hold the government
responsible for such an act to a property owned by the State on behalf of the people
(Article 13, Constitution of Bangladesh)?

9.3.2  Social Conflicts

In coastal areas, brackishwater is necessary for shrimp cultivation. If not prop-
erly separated from neighboring fields, this can pollute adjacent paddy fields and
degrade the soils, making them in some cases unfit for crop production and igniting
conflicts between shrimp and rice cultivators.

In the western region, there have been instances of inundation of a neighbor’s
land with saline water adjacent to a shrimp pond when the poor farmer did not
voluntarily agree to offer his land for shrimp cultivation. Such inundation makes the
neighbor’s land unfit for agricultural use and this gives the farm owner a better chance
of negotiating for their use for an indefinite period.

In some villages situated in the western region, it has been observed that the
number of dying trees, fruit-bearing or not, has increased within 10 years at the start
of shrimp culwre. This also had a negative impact on supply of fuelwood as vegeta-
tion growth has been decreasing.

Shrimp culture has altered the practice of rotational crop cultivation in many
areas. With reduction of pasture land, the number of cattle heads has also drastically
gone down leading to a deficiency in the supply of milk, dung for fuel and poultry.

9.3.3 Culture Methods

Along with artificial feed, semi-intensive/intensive shrimp culture farms are now
using fish meal, trash fish, crustaceans and mollusks (i.e., snails, mussels, etc.). Asa
result, fresh and brackishwater snails and mussels may face the risk of extinction.

With the intensification of shrimp culture practice, the requirement of water has
increased. About 30-40% of pond water is exchanged per day for intensive culture,
mainly to remove waste metabolites. Direct discharge of waste water into surround-
ing water bodies pollute the environment.

The acreage of shrimp farm has been increasing in an unplanned manner, instead
of limiting its area by developing sustainable culture methods that might result in
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